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INTRODUCTION

Pursuant to Fed.R.Civ.Pro. 65, Plaintiffs, Great Basin Resource Watch (GBRW), Prayer
Horse Inc., and Taboosi Dikudu NO’Obatu Numma Cooperative (collectively Plaintiffs or
GBRW) submit this motion for a preliminary injunction (PI) to block the impending sale by the
federal government (U.S. Bureau of Land Management, BLM), for free, of over 2,062 acres of
public lands outside Yerington, Nevada, including all of the mineral estate and values, to the
Atlantic Richfield Company (ARC). This is despite BLM’s admission that the Fair Market Value
(FMV) of the lands, is at a minimum, “$760,000 as appraised under the Uniform Standards of
Professional Practice (USPAP) for the sale parcels.” 91 Fed. Reg. 8504 (Feb. 23, 2026). BLM
had notified the public that the sale could occur anytime after June 2.

https://eplanning.blm.gov/Project-Home/?1d=69474be5-a7{2-f011-8406-001dd80ef717 (viewed

May 26, 2026).

Beginning on May 22, the day after the complaint was filed, counsel for Plaintiffs, Mr.
Flynn, emailed Department of Justice (DOJ) attorneys in Nevada (civil division), as well as DOJ
attorneys in the Environment and Natural Resources Division in Washington, D.C., attaching the
complaint, inquiring whether the Federal Defendants would agree to stay the challenged sale
until, at a minimum, the parties could propose a reasonable schedule for briefing on this motion,
this Court could hold argument, and issue a ruling. After a series of emails between counsel, on
May 27, 2026, the DOJ responded in an email stating that “BL.M will agree to a stay pending
resolution of a P1.” Guillermo A. Montero, Assistant Chief, Natural Resources Section.

Accordingly, based on the government’s agreement to stay the sale while this motion is
adjudicated, Plaintiffs agreed to not file their intended motion for a temporary restraining order,
and instead file this motion for preliminary injunction. In order to facilitate this Court’s review of
this PI motion, counsel for Plaintiffs and the Federal Defendants agreed to work together to
submit a proposed briefing schedule in the coming days for this Court’s consideration.

Without a preliminary injunction, the privatization of the currently-federal lands would
allow ARC to avoid federal public land laws and regulations which currently govern the site and

its cleanup and future uses. BLM’s actions violate numerous provisions of the Federal Land
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Policy Management Act (FLPMA), including: (1) “that disposal of a particular parcel will serve
the national interest.” 43 U.S.C. § 1701(a); (2) “Sale of public lands shall be made at a price not
less than fair market value.” 43 U.S.C. §1713(d)(including mandated compliance with federal
appraisal standards); and (3) preclusions against selling federal minerals. 43 U.S.C. §§1719 (a)
and (b).

BLM also failed to fully review the environmental and other ramifications of the sale
under FLPMA and the National Environmental Policy Act (NEPA), failing to take the required
“hard look™ at the direct, indirect, and cumulative impacts of the sale, including the evidence
showing that the future use of the site will be for mining (also ignoring the impacts from nearby
proposed mining and groundwater dewatering), as well as reasonable alternatives to the sale that
would protect the public interest.

The privatization of these currently-public lands immediately and irreparably harms those
who use and value these public lands (like Plaintiffs and their members), and an injunction is
needed to protect Plaintiffs, their members, and the public interest. At a minimum, the sale will
immediately eliminate the rights of Plaintiffs’ members to use these public lands, turning them
into trespassers on what used to be their public lands. Such injury warrants an injunction:

If, by exchange, public lands are lost to those who use and enjoy the land, they are
certainly entitled under the APA to file suit to assure that no exchange takes place
unless the governing federal statutes and regulations are followed, including the
requirement that the land exchange is properly valued by the agency.

Desert Citizens Against Pollution v. Bisson, 231 F.3d 1172, 1177 (9th Cir. 2000)(entering order
for preliminary injunction against BLM land exchange)(emphasis added).

Plaintiffs challenge the decisions of the United States Department of the Interior (DOI),
and the Bureau of Land Management (BLM), approving the Direct Sale of Public Lands in Lyon
County, NV, to Atlantic Richfield Company (ARC), via BLM’s Decision Record (DR) approved
by BLM Nevada State Director Jon K. Raby on April 24, 2026 (released on May 1, 2026)
(Exhibit 1); including the Notice of Realty Action, 91 Fed. Reg. 8504-8506 (Feb. 23, 2026);
along with BLM’s Final Environmental Assessment (FEA), issued in May 2025 (DOI-BLM-NV-
C020-2025-0010-RMP-EA)(revised April 24, 2026 and reissued May 1, 2026)(Exhibit 2);
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BLM’s Finding of No Significant Impact (FONSI)(revised April 24, 2026 and reissued May 1,
2026)(Exhibit 3); and its Amendment to the agency’s Yerington Anaconda Resource
Management Plan (RMP), which were issued in support of the land sale. See

https://eplanning.blm.gov/Documents/?1d=69474be5-a712-f011-8406-

001dd80ef717&spid=b41d198f-a8f2-f011-8407-001dd80c293# (Viewed May 27, 206).

STANDARDS FOR PRELIMINARY RELIEF

To obtain preliminary relief, a plaintiff “must establish that he is likely to succeed on the
merits, that he is likely to suffer irreparable harm in the absence of preliminary relief, that the
balance of equities tips in his favor, and that an injunction is in the public interest.” Winter v.
Natural Resources Defense Council, 555 U.S. 7,20 (2008). A court evaluates these factors on a
sliding scale, as a stronger showing of one element may offset a weaker showing of another.
Fellowship of Christian Athletes v. San Jose Unified Sch. Dist. Bd. of Educ., 82 F.4th 664, 684
(9th Cir. 2023)(en banc). When the balance of equities tips sharply in the plaintiff’s favor, a
plaintiff must raise only “serious questions” on the merits, which is a lesser showing than
likelihood of success. Id. “Serious questions” are ones that cannot be resolved at this stage
because they require a more deliberative review. Flathead-Lolo-Bitterroot Citizen Task Force v.
Mont., 98 F.4th 1180, 1192 (9th Cir. 2024).

Assuming that irreparable harm is sufficiently likely and the public interest favors a stay,
“[a] preliminary injunction is appropriate when a plaintiff demonstrates . . . that serious questions
going to the merits were raised and the balance of hardships tips sharply in the plaintiff’s favor.”
Alliance for the Wild Rockies v. Cottrell, 632 F.3d 1127, 1134-35 (9th Cir. 2011). “Serious
questions need not promise a certainty of success, nor even present a probability of success, but
must involve a ‘fair chance of success on the merits.”” Republic of the Phil. v. Marcos, 862 F.2d
1355, 1362 (9th Cir. 1988)(citations omitted). Plaintiffs satisfy this test, and BLM should be
enjoined from effectuating the sale until the Court has ruled on the merits.

Plaintiffs’ underlying legal claims are governed by the APA, which directs the court to

“hold unlawful and set aside” agency action that is “arbitrary, capricious, an abuse of discretion,
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or not in accordance with law.” 5 U.S.C. §706(2)(A). Under the APA, the court must “engage in
a substantial inquiry” and a “thorough, probing, in-depth review.” Or. Natural Res. Council
Fund v. Brong, 492 F.3d 1120, 1125 (9th Cir. 2007). The agency must present a “rational
connection between the facts found and the conclusions made.” Id. If the agency fails to
consider an important aspect of the problem, or offers an explanation that is contrary to the
evidence, the agency’s action is arbitrary and capricious and shall be set aside. Or. Natural Res.
Council v. Goodman, 505 F.3d 884, 889 (9th Cir. 2007). “[Courts] ‘must not ‘rubber-stamp’ . . .
administrative decisions [they] deem inconsistent with a statutory mandate or that frustrate the
congressional policy underlying a statute.” Ocean Advocates v. U.S. Army Corps of Engineers,
402 F.3d 846 859 (9th Cir. 2005).

ARGUMENT

1. Plaintiffs Are Likely to Succeed on the Merits.

A. Statutory Backeground.

The Federal Land Policy and Management Act (FLPMA) and Its Land Sale Requirements.

FLPMA is the “organic act” of BLM and governs the agency’s management of public
lands and resources. In FLPMA, Congress declared that is the policy of the United States to
manage the public lands “in a manner that will protect the quality of scientific, scenic, historical,
ecological, environmental, air and atmospheric, water resource, and archeological values” and
that, “where appropriate, will preserve and protect certain public lands in their natural
condition.” 43 U.S.C. §1701(a)(8).

FLPMA enacted a strong presumption against selling federal lands. “Congress declares
that it is the policy of the United States that . . . the public lands be retained in Federal
ownership, unless . . . it is determined that disposal of a particular parcel will serve the national
interest.” 43 U.S.C. §1701(a). See also 43 C.F.R. Part 2710 (BLM land/mineral sale regulations).
FLPMA also requires that: “In managing the public lands the Secretary [of Interior] shall, by
regulation or otherwise, take any action necessary to prevent unnecessary or undue degradation
[UUD] of the lands.” 43 U.S.C. §1732(b). “FLPMA’s requirement that the Secretary prevent

UUD supplements requirements imposed by other federal laws and state law.” Center for
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Sales under this part shall not be made at less than fair market value. Such value is to be
determined by an appraisal performed by a Federal or independent appraiser, as
determined by the authorized officer, using the principles contained in the Uniform
Appraisal Standards for Federal Land Acquisitions. The value of authorized
improvements owned by anyone other than the United States upon lands being sold shall
not be included in the determination of fair market value. Technical review and approval
for conformance with appraisal standards shall be conducted by the authorized officer.

43 C.F.R. §2710.0-6(f). FLPMA allows such sales only if they satisfy strict requirements:

(a) Criteria for disposal; excepted lands

A tract of the public lands (except land in units of the National Wilderness Preservation
System, National Wild and Scenic Rivers Systems, and National System of Trails) may
be sold under this Act where, as a result of land use planning required under section 202
of this Act, the Secretary determines that the sale of such tract meets the following
disposal criteria:

(1) such tract because of its location or other characteristics is difficult and uneconomic
to manage as part of the public lands, and is not suitable for management by another
Federal department or agency; or

(2) such tract was acquired for a specific purpose and the tract is no longer required for
that or any other Federal purpose; or

(3) disposal of such tract will serve important public objectives, including but not limited
to, expansion of communities and economic development, which cannot be achieved
prudently or feasibly on land other than public land and which outweigh other public
objectives and values, including, but not limited to, recreation and scenic values, which
would be served by maintaining such tract in Federal ownership.

FLPMA, 43 U.S.C. §1713 (“Sales of Public Land Tracts”). See also 43 C.F.R. §2710.0-3
(““Authority”).

Regarding BLM’s sale of the federal mineral values/estate, which BLM approved (for

free to ARC), FLPMA placed strict presumptions against such conveyances. “All conveyances of
title issued by the Secretary, ... shall reserve to the United States all minerals in the lands,
together with the right to prospect for, mine, and remove the minerals under applicable law and
such regulations as the Secretary may prescribe, except that if the Secretary makes the findings
specified in subsection (b) of this section, the minerals may then be conveyed together with the
surface to the prospective surface owner as provided in subsection (b).” 43 U.S.C. §1719(a). The

“findings specified in subsection (b)” require that:
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(b)(1) The Secretary, after consultation with the appropriate department or agency head,
may convey mineral interests owned by the United States where the surface is or will be
in non-Federal ownership, regardless of which Federal entity may have administered the
surface, if he finds (1) that there are no known mineral values in the land, or (2) the
reservation of the mineral rights in the United States is interfering with or precluding
appropriate non-mineral development of the land and that such development is a more
beneficial use of the land than mineral development.

(2) Conveyance of mineral interests pursuant to this section shall be made only to the
existing or proposed record owner of the surface, upon payment of administrative costs
and the fair market value of the interests being conveyed.

(3) Before considering an application for conveyance of mineral interests pursuant to this
section—

(1) the Secretary shall require the deposit by the applicant of a sum of money which he
deems sufficient to cover administrative costs including, but not limited to, costs of
conducting an exploratory program to determine the character of the mineral deposits in
the land, evaluating the data obtained under the exploratory program to determine the fair
market value of the mineral interests to be conveyed, and preparing and issuing the
documents of conveyance: Provided, That, if the administrative costs exceed the deposit,
the applicant shall pay the outstanding amount; and, if the deposit exceeds the
administrative costs, the applicant shall be given a credit for or refund of the excess; or
(i1) the applicant, with the consent of the Secretary, shall have conducted, and submitted
to the Secretary the results of, such an exploratory program, in accordance with standards
promulgated by the Secretary.

(4) Moneys paid to the Secretary for administrative costs pursuant to this subsection
shall be paid to the agency which rendered the service and deposited to the appropriation
then current.

43 U.S.C. §1719(b).
The National Environmental Policy Act (NEPA).

The purposes of NEPA are: “To declare a national policy which will encourage
productive and enjoyable harmony between man and his environment; to promote efforts which
will prevent or eliminate damage to the environment and biosphere and stimulate the health and
welfare of man; to enrich the understanding of the ecological systems and natural resources
important to the Nation.” 42 U.S.C. §4321. “In NEPA, Congress recognized the ‘profound
impact’ of human activities, including ‘resource exploration,” on the environment and declared a
national policy ‘to create and maintain conditions under which man and nature can exist in
productive harmony.’ 42 U.S.C. §4331(a).” Center for Biological Diversity, 623 F.3d at 642.
“Section 101 of NEPA declares a broad national commitment to protecting and promoting

environmental quality.” Robertson v. Methow Valley Cit. Council, 109 S.Ct. 1835, 1844 (1989).
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NEPA has “twin aims.” First, it requires federal agencies “to consider every significant
aspect of the environmental impact of a proposed action. Second, it ensures that the agency will
inform the public that it has indeed considered environmental concerns in its decision-making
process.” Kern v. BLM, 284 F.3d 1062, 1066 (9th Cir. 2002), quoting Baltimore Gas & Electric
Co. v. Natural Res. Def. Council, 462 U.S. 87, 97 (1983). NEPA mandates “all agencies of the
Federal Government” to perform certain procedures. 42 U.S.C. §4332(2).

For “major Federal actions significantly affecting the quality of the human environment,
a detailed statement by the responsible official on—

reasonably foreseeable environmental effects of the proposed agency action;

any reasonably foreseeable adverse environmental effects which cannot be avoided
should the proposal be implemented;

a reasonable range of alternatives to the proposed agency action, including an analysis of
any negative environmental impacts of not implementing the proposed agency action in
the case of a no action alternative, that are technically and economically feasible, and
meet the purpose and need of the proposal;

the relationship between local short-term uses of man’s environment and the maintenance
and enhancement of long-term productivity; and

any irreversible and irretrievable commitments of Federal resources which would be
involved in the proposed agency action should it be implemented.

42 U.S.C. §4332(2)(C).

BLM must: “ensure the professional integrity, including scientific integrity, of the
discussion and analysis in an environmental document,” 42 U.S.C. §4332(2)(D). It must make
use of reliable data and resources in carrying out this Act, §4332(2)(E); and “study, develop, and
describe technically and economically feasible alternatives.” §4332(2)(F). “An agency shall issue
an environmental impact statement with respect to a proposed agency action requiring an
environmental document that has a reasonably foreseeable significant effect on the quality of the
human environment.” §4336(b)(1).

“An agency shall prepare an environmental assessment [EA] with respect to a proposed
agency action that does not have a reasonably foreseeable significant effect on the quality of the
human environment, or if the significance of such effect is unknown.” §4336(b)(2). “If
substantial questions are raised regarding whether the proposed action may have a significant

effect upon the human environment, a decision not to prepare an EIS is unreasonable.” Save the
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Yaak Comm. v. Block, 840 F.2d 714, 717 (9th Cir. 1988).

B. Factual Background.

In the Final EA, BLM never analyzed the environmental impacts of anticipated future
mining, or remining/processing, of previously excavated minerals, on the lands to be sold. Nor
did BLM analyze the proposed mining of the adjacent lands owned by Lion Copper and Gold
(LCG). The FEA ignores the fact that even if ARC has not yet stated its remining plans, other
companies have, that are in negotiations with ARC to acquire the lands. Namely, LCG who now
wholly owns Singatse Peak Services LLC (SPS), previous owner of the adjacent lands.

LCG recently stated: “In order to facilitate remediation by ARC, advanced discussions
are ongoing between ARC and BLM for ARC to acquire the BLM unpatented mining claims at
the Yerington Property. Upon acquisition, ARC will convey title to all minerals to SPS and the
parties will execute a Surface Use Agreement allowing SPS the right to explore and mine the
property.” Preliminary Economic Assessment of the Yerington Copper Project, for Lion Copper
and Gold. March 12, 2024, at p. 6-3 (Exhibit 4).

LCG has reiterated its interest and plans for mining/remining portions of the Anaconda
site, and LCG has been actively developing plans that are outlined in its 2024 Report. Yet BLM
ignores the evidence (submitted by Plaintiffs to BLM) that mining/remining and related
operations are “reasonably foreseeable” and thus subject to review under NEPA.

For example, SPS filed applications with the Nevada Division of Water Resources
(NDWR) in 2024 for the expressed purpose of dewatering (draining) the Anaconda mine pit and
lake (portions of which are included in the proposed BLM sale). As noted in the applications,
“Water under this application will be used in support of Yerington Mine development and
mining and mining operations. Dewatering the Yerington Pit Lake is required to continue mining
processes.” Nevada Division of Water Resources, Applications 93718 through 93725 (Exhibit
5)(PDF pages 4, 8, 12, 16, 20, 24, 28, 32).

In 2026, SPS filed another set of applications that states the reason for this set of permits

as, “Singatse Peak Services (SPS) seeks to appropriate diversion rate to support pit take
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emptying and dewatering phases of mine development.” Nevada Division of Water Resources,
Applications 94985 through 94995 (Exhibit 6)(PDF pages 4, 8, 12, 16, 20, 24, 28, 32, 36, 40,
44). These applications provide further evidence of plans to remine/mine the Anaconda site,
likely imminent within a few years and certainly “reasonable foreseeable.”

Members of the Nevada congressional delegation submitted a bill in 2018 (never enacted)
that would have accomplished the sale, envisioned as a means to facilitate mining on the lands.
Representative Amodei’s 2018 Bill, H. R. 5347, acknowledged that the goal of the sale was to
enable future mining on the lands: “the conveyance of the Federal selected lands will promote
economic development within the County by consolidating private land for future mining
activities.” HR 5347, at 7-8 (Exhibit 7).

According to the House Report on H.R. 5347, “The Atlantic Richfield Company does not
intend to hold this land long term but will transfer ownership to an unaffiliated entity that
purchased most of the former mine site in the early 2000s and is currently investigating
additional mining opportunities.” 115 Congress 2™ Session, Report 115-1002, at 7 (Exhibit 8).
The “entity” was Singatse Peak Services (SPS), which acquired private land, patented claims,
and 32 unpatented mining claims in 2011.

Despite these clear admissions that a goal of the sale is to facilitate future mining, the
DR, FEA, Federal Register Notice, and BLM sale approval fail to mention the “future mining
activities” or future “economic development” that is the basis and reason for the land sale.

More recently, LCG publicly reinforced its future mining and other operations slated for
the sale lands. In LCG’s 2024 Report, the company stated that:

From the inception of its efforts at Yerington, SPS believed that the best way to clean up
the former Yerington Mine was to start a new mine. One of the benefits of restarting
mining at Yerington is that it was formerly an active mine site located on approximately
3,500 ac. of previously disturbed land. By utilizing the central brownfield real estate at
the Yerington Property for new mine infrastructure, the disturbance of new land is
significantly reduced. A study funded by EPA regarding the Yerington Property
concluded “Given these [BLM and Quaterra] primary landowner interests, mining is the
most likely anticipated future land use for the Site” (E2, April 2010).

LCG 2024 Report at p. 24-4. (Exhibit 4).
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LCG is currently advancing the Yerington Copper Project, which is adjacent to the sale
lands. “The Yerington Copper Project encompasses the historic Yerington and MacArthur open-
pit mines, positioned in one of the most promising copper districts in the U.S. With a robust Pre-
feasibility Study recently filed, the project is well-advanced and progressing toward
development. Lion Copper & Gold (Lion CG) is advancing the site with a ... mining-friendly
regulatory environment to accelerate production timelines.” Yerington Copper Project - Lion

Copper and Gold Corp. website, https://lioncg.com/projects/yerington-project/ (viewed May 23,

2026), at 1 (Exhibit 9).

LCG stated that the BLM sale essentially represents the green light for the planned
mining/remining. See LCG 2024 Report at 6-3 (“This PEA [2024 LCG Report] has been
prepared assuming the land sale of BLM properties will be completed prior to the start of
mining.”). In addition, in 2025, LCG completed its Technical Report detailing the Project

operations, with significant impacts to the area. https://wp-lioncg-2025.s3.ca-central-

1.amazonaws.com/media/2025/09/N1-43-101-Yerington-Copper-Project-IFS-Final-Release-

wSignatures.pdf (viewed May 23, 2026). Thus, LCG is poised to start the mining/remining

(including the Yerington Copper Project) and other operations.

All of this evidence was submitted by Plaintiffs to BLM during the public comment
process. Yet the Final EA and appraisals did not analyze the effects of remining/mining of the
site, and all other reasonably foreseeable potential future uses of the site and nearby areas,
including how remediation of the site would be different under a mining/remining scenario and

under different federal/private ownership.

C. Violation of FLPMA.

1. BLM Failed to Justify the Sale, and Elimination of Federal Public Lands Authority, As In
the National/Public Interest.

“Congress declares that it is the policy of the United States that . . . the public lands be

retained in Federal ownership, unless . . . it is determined that disposal of a particular parcel will

serve the national interest.” 43 U.S.C. §1701(a). “Section 206 of FLPMA forbids land exchanges

10
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unless the ‘public interest-will:beswellserved: CrroforBiological Diversity;623 F.3d at 640; 43
U.S.C. §1716(a). The same requirements apply to land sales as well as exchanges. 43 U.S.C.
§1701(a). That did not happen here. BLM’s position that the sale is in the national interest, and
that there is no public interest, or benefit, in retaining federal ownership (and continued
application of federal laws), is unsupportable on the facts and controlling law.

BLM also failed to meet FLPMA’s requirement that “disposal of such tract will serve
important public objectives, including but not limited to, expansion of communities and
economic development, which cannot be achieved prudently or feasibly on land other than public
land and which outweigh other public objectives and values, including, but not limited to,
recreation and scenic values, which would be served by maintaining such tract in Federal
ownership.” FLPMA, 43 U.S.C. §1713(a)(3)(“Sales of Public Land Tracts”).

BLM failed to justify the elimination of its oversight duties to protect public lands and
ensure their continued use for the public good. BLM states that the sale is needed because:
“Robust land use restrictions can be placed on the parcels to protect the remedial action, if made
private.” FEA at 3. But this ignores the fact that BLM can also require “robust land use
restrictions” on the lands if they remained public. Indeed, under FLPMA and federal law, as
noted herein, BLM is required to impose restrictions to protect public resources.

The DR repeats the legal fallacy “that the proposed direct sale does not reduce
environmental protections or diminish regulatory authority.” DR at 2. See DR at 3 (“regulatory
oversight, and environmental protections remain in place regardless of ownership.”). This
completely ignores the undisputed fact that the sale will eliminate BLM’s “regulatory authority”
and “regulatory oversight” under FLPMA and federal public land and environmental laws.

In addition to erroneously asserting that BLM’s “regulatory authority” and “regulatory
oversight” remain after the lands are privatized, BLM provides no evidence that the public is
better served with no federal oversight of lands that it has been entrusted to protect, and ignores
BLM'’s substantial regulatory authority over the lands. FLPMA requires that: “In managing the

public lands the Secretary [of Interior] shall, by regulation or otherwise, take any action

11
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necessary to prevent unnecessary or undue degradation [UUD] of the lands.” 43 U.S.C.
§1732(b). Under FLPMA, BLM manages the public lands “in a manner that will protect the
quality of scientific, scenic, historical, ecological, environmental, air and atmospheric, water
resource, and archeological values” and that, “where appropriate, will preserve and protect
certain public lands in their natural condition.” 43 U.S.C. §1701(a)(8). None of these protections
apply once the land is privatized.

In Ctr. for Biological Diversity, 623 F.3d 633, the Ninth Circuit rejected the agency’s
rationale, the same relied on by BLM here, that there was no essential difference between
regulation of land whether it is private (state law only) or public (with additional federal
requirements and jurisdiction). Thus, BLM’s position that there is no public interest, or benefit,
in retaining federal ownership is unsupportable.

The Circuit faulted BLM for assuming — like BLM does here — that future use of, impacts
to, and regulation of, the land would be the same regardless of whether the sale occurred. 623
F.3d at 640. The court detailed the differences between regulation of mineral operations on
public land under FLPMA and other laws and regulation under purely state law. 623 F.3d at 644-
46. Although that case dealt with Arizona law, the same requirements apply to the differences
between public land/mining law and Nevada state law.

The court found that BLM violated NEPA, and well as FLPMA’s public interest
requirement. 623 F.3d at 647. Similarly, the court found that BLM illegally amended the RMP,
like it did here, based on its failure to review the proposed exchange and its impacts based on the
different regulatory structure that would apply to public and private land. 623 F.3d at 647-48.

That is the case here, as the loss of federal ownership eliminates a suite of federal laws
designed to manage the lands and protect environmental and cultural resources, such as NEPA,
the National Historic Preservation Act (NHPA), and FLPMA.

FLPMA requires that a land and mineral sale meet specific criteria, which have not been
met here. It is only made worse by BLM’s give-away of the lands and minerals at no cost to

ARC. BLM relies on a generalized and unsupported statement that “[t]he conveyance of these

12
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lands would assist ARC in facilitating the remediation of health and safety hazards located on the
ACMS.” FEA at 2. But even if true, that is not a qualifying purpose under FLPMA.

BLM has not shown that the removal of federal ownership will increase public health and
safety protections beyond what is already required. The sale may make the cleanup process, and
especially the soon-to-followed future mining/remining, easier/cheaper for ARC (or LCG), but it
has not been shown that removing federal land oversight is in the national and public interest or
has been adequately analyzed.

BLM has not shown that keeping the land public will prevent ARC from remediating the
site, or complying with the current cleanup agreements — which were made years before, in 2018,
and are not contingent upon the lands becoming private.

Regardless of the sale, the site is predicted to be fully cleaned-up within 3 years:
“Currently NDEP has an aggressive schedule for the remediation of the ACMS. The Deferral
Agreement and the Interim Administrative Order on Consent (IAOC) between the NDEP and
Atlantic Richfield Company (ARC), dated February 5, 2018 (NDEP, 2018), calls for closure of
the site by 2029.” FEA at 1. The IAOC is attached as Exhibit 10. This cleanup/remediation is not
contingent upon the sale, and the involved agencies — NDEP, EPA, and BLM — cannot credibly
assert that the cleanup/remediation can only occur if the lands are privatized.

The FEA and sale approval are based on BLM’s unsupportable belief that-the final stages
of the remediation can only proceed if the lands are private."But that would only benefit ARC,
and only if the scope and level of clean-up is sacrificed in the process. The facts are that the
remediation has proceeded apace under BLM’s jurisdiction, and removal of federal oversight is
not needed to finish the job.

Indeed, the Final EA admits that, in describing the no-action/no-sale alternative, “[t]he
site remediation would still progress and all of the impacts of the remedial activities would be the
same. The potential future activities on the lands would be the same, include the potential for

future mining.” (FEA, Appendix B). Yet, as discussed, this contradicts BLM’s stated reason for

13
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the sale — that the sale is needed to facilitate the final stages of the cleanup/remediation without
federal ownership.

And, as noted, BLM ignores the acknowledged fact that the primary result of the sale will
be to eliminate BLM and federal regulatory oversight of the anticipated and planned future
mineral operations. In short, the record does not support a finding that the sale is in the national

and public interest.

2. Failure to Ensure “Fair Market Value” Payment and Comply with Federal Appraisal
Standards and Requirements.

BLM failed to comply with FLPMA’s mandate that “Sale of public lands shall be made
at a price not less than fair market value.” 43 U.S.C. §1713(d). “In no case shall lands be sold for
less than fair market value.” 43 C.F.R. §2710.0-6(c)(5). BLM’s failure to properly ascertain, and
ensure payment of, Fair Market Value for the lands and minerals to be given-away to ARC
violates FLPMA and its implementing regulations. BLM’s appraisals, FMV determination, and
related actions failed to comply with the Uniform Appraisal Standards for Federal Land
Acquisitions (UASFLA), as required by FLPMA and 43 C.F.R. §2710.0-6(f)(UASFLA attached
as Exhibit 11). “When appraising the federal land portion of the exchange, the regulations
require that the appraiser ‘estimate the value of the lands and interests as if in private ownership
and available for sale in the open market.”” UASFLA at 53.

The FMV appraisal must calculate and value the future “Highest and Best Use.” “The
appraiser’s determination of highest and best use is one of the most important elements of the
entire appraisal process. Therefore, appraisers must apply their skill with great care and provide
market support for the highest and best use conclusion(s) developed in the appraisal. ... market
value must be determined with reference to the property’s highest and best use, that is, to be
needed in the reasonably near future.” UASFLA at 22.

Notably, the “current condition” is not the determining factor for an appraisal. The
Federal Register Notice and appraisal(s) erroneously fail to account for the future market for
minerals/mining at the site as noted above and in Plaintiffs’ previous submittals on the record.

Appraisals must be based on the future post-sale condition, where, as shown above,

14
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mining/remining is the likely future use. As the Ninth Circuit determined: “Uses that are
‘reasonably probable’ must be analyzed as a necessary part of the highest and best use
determination.” Desert Citizens, 231 F.3d at 1181 (quoting the Uniform Appraisal Standards).
“The appraisal report failed to consider the market demand for this potential future use, or any
other reasonably probable uses for which the land may have been adapted.” Desert Citizens, 231
F.3d at 1181-82.

The fact that mining-remining may not immediately occur does not allow BLM’s
appraisal to ignore these reasonably foreseeable uses and markets, especially when coupled with
LCG’s plans for the adjacent Yerington pit and associated lands (as well as the sale lands). “The
fact that a parcel’s highest and most profitable use ‘can be made only in combination with other
lands does not necessarily exclude that use from consideration if the possibility of combination is
reasonably sufficient to affect market value.”” UASFLA at 102, quoting Olson v. United States,
292 U.S. 246, 256 (1934). As long as there is a “reasonable probability of the lands in question
being combined with other tracts for that purpose in the reasonably near future,” those uses, and
the market values must be part of the FMV calculation. UASFLA at 102.

BLM acknowledges the connection between the sale and future mining development at
the site: “Mineral exploration and development work are potentially amenable with the current
land use and would not be hindered by the Proposed Action.” Final EA at 25. BLM’s failure to
account for these potential future uses and market violates the appraisal standards and FLPMA.

BLM erroneously ignored the reasonably foreseeable future market uses and values of the
lands — which the record shows is for mining/remining. BLM ignored evidence submitted by
Plaintiffs (detailed above) showing that another mining company, Lions Copper and Gold
(LCG), which holds federal mining claims on the lands to be sold, intends on purchasing the
lands from ARC after the sale — for the purposes of using the lands for mineral operations.

The FEA, and apparently also the appraisals (as BLM refused to provide them in
response to Plaintiffs’ Freedom of Information Act request), fail to mention that the public lands

BLM intends to sell are covered by mining claims filed by Signatse Peak Services (owned by
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LCG). LCG plans to mine/remine the subject lands, thus evidencing the high mineral values in
these public lands. According to the LCG in 2024, arrangements have been made to transfer the
mineral claims that ARC will acquire from the land sale to SPS.

In order to facilitate remediation by ARC, advanced discussions are ongoing between
ARC and BLM for ARC to acquire the BLM unpatented mining claims at the Yerington
Property. Upon acquisition, ARC will convey title to all minerals to SPS and the
parties will execute a Surface Use Agreement allowing SPS the right to explore and
mine the property. To complete the sale, BLM needs to prepare an Environmental
Assessment (EA) and an appraisal of the property. The draft EA has been prepared
and will be finalized when the appraisal is completed. The appraisal is underway by the
Department of Interior’s Appraisal and Valuation Services Office (AVSO). The appraisal
will not value the minerals on the private/patented claims, which includes the open pit,
the VLT and W-3 locations. SPS is coordinating with ARC regarding the timing and
outcome of the BLM property transfer. This PEA has been prepared assuming the land
sale of BLM properties will be completed prior to the start of mining.

2024 LCG Report, at 6-3 (emphasis added)(Exhibit 4). See also, id., at Figure 4-2 (map of
properties and claims, showing overlap with lands proposed to be sold), Report at 4-2, and Table
4-3 (list of unpatented claims on BLM lands), Report at 4-7 to -35.

Despite the acknowledged minerals on these lands, and the plans to develop them, BLM
approved the sale of all the lands and minerals to ARC for free, without any analysis of this
reality. Yet BLM cannot divest the public from its lands and minerals based on its willful
ignorance of the facts and the law.

The sale of public lands to private interests is of important interest to the public and must
be a fully transparent process. BLM has failed to provide a detailed discussion of how land sale
values were determined. BLM response in the FEA Appendix B is: “The fair market value of the
land was assessed by the Appraisal and Valuation Services Office (AVSO) of the Department of
Interior. This valuation is not part of the Environmental Assessment and AVSO follows the
Uniform Standards of Professional Appraisal Practice.” See also 91 Fed. Reg. at 8504 (admitting
that the FMV appraisal and standards were not followed due to the AVSO “opining” on the
market and values).

Instead, BLM based its review and appraisals on the unsupported position that the lands

should be valued merely as “vacant” lands. 91 Fed. Reg. 8504. BLM has also not shown that it
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has permission from LCG to sell the lands that contain its mining claims. Nor has BLM made the
required determination of the mineral values under FLPMA and whether LCG’s claims are valid
under the mining laws, so as to properly value and appraise the lands to be sold. These failures

violate, at a minimum, FLPMA, NEPA, and the appraisal requirements noted herein.

3. lllegal Sale of Federal Minerals.

The sale includes the entire mineral estate on the 2,062 acres, free of charge. 91 Fed.
Reg. 8504-05. But any sale of federal minerals cannot occur without complying with the detailed
mandates in FLPMA, which have not been met here. 43 U.S.C. §§1719 (a) and (b). For example,
there is no evidence that BLM has met the strict requirements for mineral sale: “(1) that there are
no known mineral values in the land, or (2) the reservation of the mineral rights in the United
States is interfering with or precluding appropriate non-mineral development of the land and that
such development is a more beneficial use of the land than mineral development.” 43 U.S.C.
§§1719(a). Indeed, as detailed above, the lands contain substantial minerals which are of great
interest to LCG and ARC for development.

Nor has the agency shown that, even if those requirements were met, that the other
prerequisites for sale of federal minerals have been met, including:

(1) the Secretary shall require the deposit by the applicant of a sum of money which he
deems sufficient to cover administrative costs including, but not limited to, costs of
conducting an exploratory program to determine the character of the mineral deposits in
the land, evaluating the data obtained under the exploratory program to determine the fair
market value of the mineral interests to be conveyed, and preparing and issuing the
documents of conveyance: Provided, That, if the administrative costs exceed the deposit,
the applicant shall pay the outstanding amount; and, if the deposit exceeds the
administrative costs, the applicant shall be given a credit for or refund of the excess; or
(i1) the applicant, with the consent of the Secretary, shall have conducted, and submitted
to the Secretary the results of, such an exploratory program, in accordance with standards
promulgated by the Secretary.

43 U.S.C. §1719 (b)(3).

>>>

>>>

>>>
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D. Violation of NEPA and FLPMA: Failure to Take the Required “Hard Look” at the
Impacts From, and Alternatives To, the Sale.

BLM failed to analyze the effects of the anticipated mining/remining of the site, and
other reasonably foreseeable potential future uses of the site and nearby areas, including how
remediation of the site would be different under a mining/remining scenario and under different
federal/private ownership. It is in the public interest and a requirement of NEPA and FLPMA to
evaluate all reasonably foreseeable future uses of the site, and impacts therefrom, including
future mineral operations. Center for Biological Diversity, 623 F.3d at 649-50.

In addition, even if the FEA’s refusal to consider these clearly “reasonably foreseeable”
activities satisfies NEPA (which it does not), the evidence shows that the future market for the
properties is for mining/remining, which the agency did not consider in its appraisal(s) and FMV
analysis, in violation of FLPMA and its implementing regulations as discussed above.

BLM failed to fully review the environmental and other ramifications of the sale under
FLPMA and NEPA, failing to take the required “hard look™ at the direct, indirect, and
cumulative impacts of the sale, as well as reasonable alternatives to the sale.

1. Cumulative Impacts.

BLM failed to adequately review the direct, indirect, and cumulative impacts from
reasonably foreseeable activities on the currently federal (and adjacent) lands (such as mineral
development). In Center for Biological Diversity, 623 F.3d at 645-46, the Ninth Circuit required
BLM to review the different impacts and aspects of future use of the lands under federal law (no
sale/exchange) versus under only state law (if the sale/exchange went forward). The court
required BLM, as part of its “meaningful comparison” of the different regulatory standards, to
fully analyze “the environmental consequences of [the mining company’s] likely mining
operations.” Id. at 646. BLM did not do that here.

The Circuit faulted BLM for assuming — like BLM does here — that future use of, and
impacts to, the land would be the same regardless of whether the exchange occurred. 623 F.3d at
640. The court detailed the differences between regulation of mineral operations on public land

under FLPMA versus just under state law only. 623 F.3d at 644-46. Although that case dealt
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with Arizona law, the same differences between public land/mining law and Nevada state law
apply. In ignoring these stark differences, the court found that BLM violated NEPA, and well as
FLPMA'’s public interest requirement. 623 F.3d at 647. Similarly, as is the case here, the court
found that BLM illegally amended its Resource Management Plan (RMP) based on the failure to
review the proposed exchange and the impacts based on the different regulatory structure that
would apply to public and private land. 623 F.3d at 647-48.

Regarding its NEPA review duties, BLM failed to take a “hard look™ at the cumulative
and other impacts resulting from the loss of federal oversight over future activities on the lands:

[A]nalysis of cumulative impacts must give a sufficiently detailed catalogue of past,
present, and future projects, and provide adequate analysis about how these projects, and
differences between the projects, are thought to have impacted the environment. . . .
Without such information, neither the courts nor the public . . . can be assured that the
[agency] provided the hard look that it is required to provide.

Te-Moak Tribe of Western Shoshone v. U.S. Dep’t of Interior, 608 F.3d 592, 603 (9th Cir. 2010)
(rejecting BLM EA for mineral exploration that had failed to include detailed analysis of impacts
from nearby proposed mining operations).

This Circuit has repeatedly faulted BLM’s failures to fully review the cumulative impacts
of mining projects. In vacating BLM’s approval of a mine, the court stated that “‘in a cumulative
impact analysis, an agency must take a ‘hard look’ at al/l actions that may combine with the
action under consideration to affect the environment.”” Great Basin Resource Watch v. BLM,
844 F.3d 1095, 1104 (9th Cir. 2016)(emphasis in original)(quoting Te-Moak Tribe). BLM
violated NEPA because it “did not ‘identify and discuss the impacts that will be caused by each
successive project, including how the combination of those various impacts is expected to affect
the environment.”” Id. at 1105, quoting Great Basin Mine Watch v. Hankins, 456 F.3d 955, 973-
74 (9th Cir. 20006).

In Great Basin Mine Watch, the Ninth Circuit required “mine-specific . . . cumulative

data,” a “quantified assessment of their [other projects] combined environmental impacts,” and

“objective quantification of the impacts” from other existing and proposed mining operations in
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the region. Id. at 972-74. The agency cannot “merely list other [projects] in the area without
detailing impacts from each one.” Id. at 972.

Here, BLM did not even acknowledge, let alone analyze, the cumulative impacts of the
plans for the adjacent Yerington project. Nor did it consider the impacts from the anticipated

mining/remining plans for the sale lands/minerals themselves.

2. Reasonable Alternatives.

BLM failed to consider “all reasonable alternatives” to the sale, viewing it as an all-or-
nothing proposition in favor ARC. Under NEPA, agencies must “study, develop and describe
appropriate alternatives,” including a no action alternative. 42 U.S.C. §4332(2)(C). To comply
with NEPA, BLM’s environmental document must “study, develop, and describe technically and
economically feasible alternatives.” 42 U.S.C. §4332(2)(F). Further, NEPA requires BLM to
“study, develop, and describe appropriate alternatives to recommended courses of action in any
proposal which involves unresolved conflicts concerning alternative uses of available resources.”
42 U.S.C. §4332(H). BLM must “rigorously explore and objectively evaluate all reasonable
alternatives” to the proposed action. City of Tenakee Springs v. Clough, 915 F.2d 1308, 1310
(9th Cir. 1990).

One of the Ninth Circuit’s leading EA/alternatives decisions held: “Moreover,
consideration of alternatives is critical to the goals of NEPA even where a proposed action does
not trigger the EIS process. ... Thus the consideration of alternatives requirement is both
independent of, and broader than, the EIS requirement.” Bob Marshall Alliance v. Hodel, 852
F.2d 1223, 1228-1229 (9th Cir. 1988)(citations omitted).

Here, the FEA states that “The impact of the No Action Alternative [no sale] is
considered under each resource. The site remediation would still progress and all of the impacts
of the remedial activities would be the same. The potential future activities on the lands would be
the same, include the potential for future mining.” (FEA, Appendix B). At the outset, this
essentially contradicts BLM’s stated reason for the sale as detailed above — that the sale is

needed to facilitate the final stages of the cleanup/remediation without federal ownership.
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Moreover, the FEA ignores the consequences of documented foreseeable mining
activities in and around the Anaconda site and how these are affected under the no action/no-sale
alternative under which federal regulatory authority remains, as well as other possible
alternatives.

Withholding of the mineral estate from sale is presumed under FLPMA, unless detailed
requirements are met (which has not occurred here). This alternative was not considered, in
violation of FLPMA and NEPA. This reasonable alternative (which would have the benefit of
being in the public interest) was not even mentioned but in response to comments in the FEA.
See FEA Appendix B (Exhibit 2), BLM stating that: “If the lands and mineral estate remain in
federal ownership after the remediation, then the BLM would have to consider future Plans of
Operation for mining activities on those lands under existing mining laws.” Thus, BLM is
admitting that mining activities are certainly reasonable but that it is absolving itself from the
responsibility of analyzing those mining plans in the public interest.

Plaintiffs raised a number of other reasonable alternatives that BLM ignored in the Final
EA. These included: removal from the sale of lands that might affect resources associated with
the Walker River, such as riparian areas and recreation (e.g. portion of Parcel 5), removal from
the sale of all lands around the current mining site (i.e., no buffer lands should be sold), allowing
the sale only with stringent environmental controls to protect land, water, cultural, wildlife,
recreation, and air resources as binding conditions of the sale, and allowing the sale only with
significant restrictions limiting any future use to only remediation of the site.

This last alternative is particularly reasonable since BLM asserts that nothing but
remediation will occur at the site (so as to avoid having to analyze other uses of the site such as
remining/mining). In other words, if BLM limits its review to only remediation, with no future
remining/mining, then that should be a condition of the sale, binding on all future owners/users
of the lands. Indeed, in order to comply with the public interest requirement under FLPMA, at a

minimum, the sale cannot occur without adopting these reasonable provisions/conditions.
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Overall, BLM’s actions violate NEPA and FLPMA and their implementing regulations
and policies and are arbitrary, capricious, not in accordance with law, and without observance of

the procedures required by law, within the meaning of the APA, 5 U.S.C. §706.

I1. The Privatization of Public Lands Immediately and Irreparably Harms Plaintiffs.
There is no doubt that the sale will immediately preclude the public, and Plaintiffs’

members, from accessing and using the currently-public lands. The Ninth Circuit has squarely

held that privatization of public lands constitutes irreparable harm to those who use those lands:

If, by exchange, public lands are lost to those who use and enjoy the land, they are
certainly entitled under the APA to file suit to assure that no exchange takes place unless
the governing federal statutes and regulations are followed, including the requirement
that the land exchange is properly valued by the agency.

Desert Citizens, 231 F.3d at 1177 (enjoining BLM land exchange). As detailed in the
Declarations of Plaintiffs’ members, the sale will immediately and permanently eliminate the
ability of Plaintiffs’ members to access and use these public lands, for religious, cultural,
conservation and other recognized uses. See Declarations of John Hadder/GBRW (Exhibit 12),
Joshua Dani/Prayer Horse (Exhibit 13), and Johanna Emm/The Cooperative (Exhibit 14). For
example, as stated by the Director of the Cooperative:

If the land is transferred into private ownership, I will lose access to the site, and my
ability to conduct my cultural and religious uses of these lands will be severely affected if
not eliminated.

I believe that the elimination of federal ownership will not only eliminate the protections
and standards of federal public land law over the cleanup and likely future mining at the
site, it eliminates BLM’s obligations under FLPMA and NEPA to seek and consider the
views of the public, the Cooperative, and me personally to my personal detriment.

Emm Declaration at 4 10-11.
Thus, to prevent this immediate and irreparable loss of public land uses and values, this

Court should maintain the status quo and keep these lands public during this case.

I11. The Balance of Hardships and Public Interest Tip Sharply in Plaintiffs’ Favor.

The “balance of equities” and “public interest” factors “merge” when the agency is a

party. Nken v. Holder, 556 U.S. 418, 435 (2009). The privatization of the over 2,000 acres of
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currently federal public land will immediately and irreparably harm Plaintiffs and their members.
See Desert Citizens, 231 F.3d at 1177 (9th Cir. 2000)(entering injunction against BLM land
exchange). In contrast, there will be no irreparable harm to the agency, to ARC, or any other
entity, if the sale is stayed until this Court is assured that all legal requirements have been met.

The public interest in favor of a preliminary injunction is especially acute when faced
with violations of environmental laws such as FLPMA and NEPA, where the public has a strong
interest in ensuring that federal agencies comply with laws designed to protect the public waters
and lands. S. Fork Band Council of W. Shoshone of Nevada v. U.S. Dep’t of Interior, 588 F.3d
718, 728 (9th Cir. 2009). See also S.E. Alaska Conservation Council v. U.S. Army Corps of
Engineers, 472 F.3d 1097, 1101 (9th Cir. 2006); Seattle Audubon Soc’y v. Evans, 771 F. Supp.
1081, 1096 (W.D. Wash. 1991)(compliance “invokes a public interest of the highest order: the
interest in having government officials act in accordance with law”).

BLM’s interests are negligible and are not sufficient to outweigh the interests of Plaintiffs
and the public in preventing the illegal land sale. Any temporary economic impacts to ARC,
which cannot be shown anyway due to the many years of its ongoing remediation work under
BLM ownership and jurisdiction, are also not irreparable. “[M]onetary injury is not normally
considered irreparable.” Los Angeles Memorial Coliseum Commission v. NFL, 634 F.2d 1197,
1202 (9th Cir. 1980). See South Fork Band Council, 588 F.3d at 728 (economic injuries
temporary).

Lastly, it makes sense to stop the sale from occurring, as relatedly, if Plaintiffs’ motion is
denied, but they ultimately prevail, it will become difficult to later reverse the sale, as once the
lands are transferred, and undergo modifications, “it might be[come] impracticable to attempt to

unscramble the eggs.” Kettle Range Consv. Group v. BLM, 150 F.3d 1083, 1087 (9th Cir. 1998).

IV. A Bond Is Not Appropriate in this Case.

Under F.R.C.P. 65(c), in issuing a preliminary injunction, the “court has discretion to
dispense with the security requirement, or to request a mere nominal security, where requiring

security would effectively deny access to judicial review.” Cal. ex rel. Van de Kamp v. Tahoe
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Reg’l Plan. Agency, 766 F.2d 1319, 1325-26 (9th Cir. 1985). That is the case here, where the
imposition of more than a nominal bond would chill Plaintiffs’ (all non-profit organizations)
ability to bring this case to vindicate the public interest. See Declarations of Hadder(GBRW),
Dani(PH), and Emm(Cooperative), Exhibits 12-14.

“It is well established that in public interest environmental cases the plaintiff need not
post bonds because of the potential chilling effect on litigation to protect the environment and the
public interest.” Hualapai Indian Tribe v. Haaland, No. CV-24-08154-PCT-DJH, 2024 WL
4678059, *21 (D. Az, Nov. 5, 2024)(issuing preliminary injunction, without any bond, against
BLM'’s approval of mineral project).

CONCLUSION

In order to preserve the status quo, and to prevent immediate and irreparable harm to
Plaintiffs and the public interest, this Court should enjoin the sale while this case is adjudicated on
the merits.
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