
 

 
January 19, 2026 
 
Nevada Division of Environmental Protection 
Bureau of Water Quality Planning 
901 South Stewart Street, Suite 4001  
Carson City, NV 89701 
 
Re: Comments on Request for Section 401 Water Quality Certification Action for the South Railroad Mine 
(Certification Action Number NV-401-25-025) 
 
GBRW hereby submits the following comments on the Section 401 Water Quality Certification for the 
proposed South Railroad Mine. GBRW’s primary concern is protection of riparian health and perennial 
stream reaches in the Dixie Creek watershed (Dixie Creek and tributaries), which provide critical aquatic 
habitat, including for trout. The proposed project includes substantial fill and stream alteration in regulated 
waters, and therefore requires a rigorous Section 401 analysis supported by enforceable conditions sufficient 
to protect water quality standards and designated uses. 
 
I. Legal Standard Under CWA Section 401: Reasonable Assurance and Enforceable Conditions 

CWA Section 401 requires that any applicant for a federal permit that “may result in any discharge” to waters 
provide a certification that the discharge will comply with applicable provisions of the Act, including water 
quality standards. Specifically: 

Section 401(a)(1) requires certification that “any such discharge will comply” with the applicable provisions of 
the Clean Water Act (including sections addressing effluent limitations and water quality standards). (33 U.S.C. 
§1341(a)(1)). 

Section 401(d) requires that the certification “shall set forth any effluent limitations and other limitations, and 
monitoring requirements necessary to assure” compliance with applicable requirements and “any other 
appropriate requirement of State law.” (33 U.S.C. §1341(d)). 

Accordingly, NDEP’s Section 401 decision must be supported by a record demonstrating reasonable 
assurance that water quality standards will be met, and must include enforceable limitations and monitoring 
requirements necessary to assure compliance, not merely generalized best management practice (BMP) 
commitments. 
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II. The Record Shows Significant Impacts to Waters in the Dixie Creek Watershed, Including 
Perennial Stream Reaches 

The Section 401 application identifies direct impacts to regulated waters through fill and culverting, including 
perennial reaches: 

●​ “Clean fill will be placed in one perennial stream segment, eight intermittent stream segments, and 
seven freshwater emergent wetland locations.” 

●​ Total impacts include 0.73 acres filled and 10,652 linear feet filled, including 1,338 linear feet of 
perennial stream filled. 

●​ The project would also involve 3,219 linear feet culverted, including 1,486 linear feet of perennial 
stream culverted. 

●​ The application reports 3,533.2 cubic yards of clean fill, including 242.0 cubic yards associated with 
perennial waters. 

These impacts are substantial in a watershed where perennial reaches and riparian corridors are limited and 
ecologically important. They are also the types of activities that can cause sedimentation, turbidity, channel 
instability, and habitat simplification—effects directly relevant to aquatic life uses, including trout habitat. 

III. The Application’s Mitigation and BMP Commitments Are Not Sufficiently Enforceable to Meet 
Section 401(d) 

The application relies heavily on generalized BMP descriptions to minimize impacts, including erosion and 
sediment control structures and stabilization practices. 

While BMPs may reduce impacts, Section 401(d) requires enforceable “limitations” and “monitoring 
requirements necessary to assure” compliance. 

The current record does not clearly establish enforceable performance standards (e.g., numeric thresholds), 
monitoring triggers, or corrective action requirements that would provide reasonable assurance that perennial 
reaches and riparian functions in Dixie Creek and tributaries will be protected from degradation. 

This deficiency is particularly concerning given that the project’s compensatory mitigation materials recognize 
that channel instability and sediment generation can harm water quality and aquatic habitat. The 
compensatory mitigation plan describes degraded channels where “actively eroding vertical stream banks” 
and “sediment generated from bank erosion” have contributed to negative impacts on “water quality and 
functional habitat.” 

These are precisely the risks that stream fill, culverts, and road drainage infrastructure can exacerbate if not 
strictly controlled and monitored. 

IV. Monitoring Proposed in the Record Is Likely Insufficient to Assure Compliance for Aquatic Life 
and Trout Habitat 

The application indicates that the operator would monitor surface water “on a quarterly basis.” 
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Quarterly monitoring may be inadequate to detect and prevent the most consequential impacts to aquatic life 
in perennial reaches, including storm-driven sediment pulses, construction-phase turbidity events, and chronic 
erosion downstream of culverts and altered channels. 

Section 401(d) requires monitoring “necessary to assure” compliance. For a project proposing over 1,300 
linear feet of perennial stream fill and over 1,400 linear feet of perennial stream culverting, quarterly sampling 
alone does not provide reasonable assurance that impacts will be detected early enough to prevent or correct 
degradation to aquatic habitat and riparian condition. 

V. Treated Dewatering Discharge to Dixie Creek Tributaries Requires Stronger 401 Conditions and 
Watershed-Specific Analysis 

The application indicates that “excess dewatering water will be treated and discharged into Dixie Creek under 
a NDPES permit.” 

The applicant-committed measures further specify that treated water would be discharged into “an unnamed 
tributary of Dixie Creek,” with energy dissipation intended to prevent scour. 

Even where an NPDES permit may apply, Section 401 still requires NDEP to ensure that discharges 
associated with the federal permit action will comply with water quality standards and that conditions are 
sufficient to assure compliance. The record should address flow regime alteration, temperature impacts, and 
sediment/erosion risks associated with discharge to a tributary system supporting aquatic life. 

The mitigation plan also documents seasonal hydrologic dynamics, noting Dixie Creek shows “net losing 
conditions from July to February and net gaining conditions during spring runoff from March to May.” 

These dynamics increase the need for conservative, watershed-specific discharge controls and monitoring to 
protect perennial reach function and aquatic habitat. 

VI. Requested Actions and Required Certification Conditions 

GBRW requests that NDEP either deny certification or require substantial revisions to ensure compliance 
with CWA §401, including enforceable limitations and monitoring requirements. At minimum, any Section 
401 certification must include: 

1.​ Explicit enforceable limitations to prevent degradation of perennial reaches and riparian corridors in 
Dixie Creek and tributaries, including requirements to avoid and minimize impacts to perennial 
stream segments wherever practicable. 

2.​ Numeric performance standards and triggers for sediment/turbidity and erosion control, including 
upstream/downstream monitoring locations and mandatory corrective actions when thresholds are 
exceeded. 

3.​ Event-based monitoring requirements (storm- and construction-triggered) in addition to baseline and 
quarterly monitoring, to ensure monitoring is “necessary to assure” compliance under Section 401(d). 

4.​ Culvert-specific conditions requiring design and post-construction monitoring to prevent chronic 
erosion, incision, sediment deposition, and habitat degradation in perennial reaches and connected 
riparian zones. 
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5.​ Discharge-specific conditions for treated dewatering water entering Dixie Creek tributaries, including 
temperature monitoring where aquatic life (trout) could be affected, and enforceable corrective 
actions if monitoring indicates degradation. 

6.​ Adaptive management requirements with clear timelines, reporting obligations, and mandatory 
response measures to ensure continued compliance with water quality standards and designated 
uses throughout construction and operations. 

Thank you for the opportunity to submit these comments. Given the importance of perennial 
stream reaches and riparian health for aquatic life in Dixie Creek and its tributaries, GBRW urges 
NDEP to require stronger enforceable conditions and monitoring requirements before issuing a 
final Section 401 certification. Please contact John Hadder if you have any questions, and we look 
forward to your response. 
 
Sincerely, 
 

 
 
John Hadder 
Director, Great Basin Resource Watch 
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