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September 18, 2025 
 
Via BLM E-Planning 
 
Bureau of Land Management (BLM) 
Tuscarora Field Office  
Attn: Elisabeth Puentes 
3900 Idaho Street  
Elko, NV 89801 
 
Submitted via e-mail to epuentes@blm.gov 
and to 
https://eplanning.blm.gov/eplanning-ui/project/2038636/510. 
 
 
Re: South Railroad Mine Project Scoping Comments 
 
Ms. Puentes,  
 

In response to BLM’s “Dear Interested Public” scoping letter of August 13, 2025, 
and the agency’s notice in the Federal Register, 90 FR 38988 (8-13-25), the Center for 
Biological Diversity (“the Center”), Great Basin Resource Watch (“GBRW”), the 
Western Shoshone Defense Project (“WSDP”), and Earthworks, submit these scoping 
comments on BLM’s review of the proposed South Railroad Mine Project in Elko 
County, Nevada, submitted by Gold Standard Ventures (GSV). These groups reserve the 
right to submit additional comments as BLM’s review continues. 

The Center is a non-profit environmental organization dedicated to the protection 
of native species and their habitats in the Western Hemisphere through science, policy, 
and environmental law. The Center has over 1.7 million members and supporters 
throughout Nevada and the United States, including thousands of supporters who live in 
Nevada, and who utilize public lands there for recreation and other uses. The Center’s 
Great Basin program focuses on the protection of wildlife and endangered species, the 
preservation of public lands, and the sustainability of groundwater resources.  

mailto:epuentes@blm.gov
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Great Basin Resource Watch is a non-profit organization based in Reno, Nevada 
that is concerned with protecting the Great Basin’s land, air, water, wildlife and 
communities from the adverse impacts of hardrock mining. GBRW members include 
ranchers, sportsmen, conservationists, and Native Americans dedicated to protecting the 
communities, land, air, water and Native American resources of the Great Basin.  

Western Shoshone Defense Project is under the direction of the Western Shoshone 
National Council, a traditional government of the Western Shoshone people.  Its mission 
is to protect and preserve Western Shoshone rights and homelands for present and future 
generations based upon cultural and spiritual traditions. WSDP staff operate under the 
guidance of a director, the Western Shoshone National Council, whose members 
represent various Western Shoshone communities and organizations, and a Community 
Advisory Board with members from Western Shoshone communities.  

Earthworks is a nonprofit organization dedicated to protecting communities and 
the environment from the adverse impacts of mineral and energy development while 
promoting sustainable solutions.  Earthworks stands for clean air, water and land, healthy 
communities, and corporate accountability.  Earthworks supports solutions that protect 
both the Earth’s resources and our communities.  

The Project proposes to mine approximately 52 million tons of heap leach ore and 
159 million tons of waste rock, totaling 211 million tons of material. The proposed 
surface disturbance for the Project is approximately 1,769 acres. The Project area will 
also affect important greater sage-grouse habitats, eliminate multiple sage-grouse mating 
areas (a.k.a. “leks”), and degrade  ground and surface water resources in the region that 
the threatened Lahontan cutthroat trout depend on for survival.  

1. Proposed Timeline for the South Railroad EIS Process is Unreasonably Short and 
Insufficient and Fails to Meet the Public and Agency Review Requirements of NEPA 
and FLPMA. 

Embedded into the foundation of environmental law in the United States is the 
opportunity and requirement for public participation. The National Environmental Policy 
Act (NEPA) states that an agency shall put forth a detailed statement on the reasonably 
foreseeable environmental effects of the proposed action, including adverse effects that 
cannot be avoided, a reasonable range of alternatives, and—among other things—
irreversible or irretrievable commitments of federal resources.1 Additionally, the 9th 
Circuit has held that informed public participation is an essential part of the EIS process.2 
The apparent decision on part of the BLM to, therefore, forego the draft EIS process and 
skip straight to the final EIS directly frustrates the “twin aims” of NEPA, as well as 

 
1 42 USC § 4332. 
2 California v. Block, 690 F. 2d 753, 761 (9th Cir. 1982). 
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settled 9th Circuit precedent. “NEPA aims (1) to ensure that agencies carefully consider 
information about significant environmental impacts and (2) to guarantee relevant 
information is available to the public. Robertson, 490 U.S. at 349; N. Idaho Cmty. Action 
Network, 545 F.3d at 1153.”3 

NEPA requires the opportunity for public comment on a Draft EIS in accordance 
with the notice and comment procedures of the APA: “Copies of such statement and the 
comments and views of the appropriate Federal, State, and local agencies, which are 
authorized to develop and enforce environmental standards, shall be made available to 
the President, the Council on Environmental Quality and to the public as provided by 
section 552 of title 5, United States Code, and shall accompany the proposal through the 
existing agency review processes....”4  

Eliminating further public comment prior to the Final EIS, and failing to circulate 
a Draft EIS for public review, also violates the Federal Land Policy and Management Act 
(FLPMA). In Montana Wildlife Federation, the court held that a reduction in public 
comment periods violated 43 U.S.C. § 1739(e), which requires “that the government 
establish procedures to provide the public with opportunities to ‘participate in, the 
preparation and execution of plans and programs for, and the management of, public 
lands.’”5 Finally, the failure to provide a draft EIS for public review is inconsistent with 
the Clear Air Act, which requires the EPA to review draft EISs from federal action 
agencies.6 

Pursuant to the foregoing, the BLM must publish a draft EIS on which the public 
is allowed to meaningfully participate.  

2. The September 3, 2025 Public Meeting Process was Inadequate 

As a collective public process and a means for community members to come 
together to better understand a proposed action, scoping meetings require a level of 
participation that was clearly absent from this meeting. The value of scoping meetings 
comes not only as a means for community members to hear and engage with sources of 

 
3 N. Plains Res. Council, Inc. v. Surface Transp. Bd., 668 F.3d 1067, 1085 (9th Cir. 2011) 
4 42 U.S.C. § 4332 (2)(C)(v). 
5 127 F.4th at 40-41 (quoting 43 U.S.C. § 1739(e)); see also Nat’l Wildlife Fed’n v. Burford, 835 F.2d 305, 322-23 
(D.C. Cir. 1987); 43 U.S.C. § 1701(a)(5) (declaring congressional policy that interior “consider[ ] the views of the 
general public,” and “structure adjudication procedures to assure adequate third party participation”) 
6 42 U.S.C.S. § 7609 (LexisNexis, Lexis Advance through Public Law 119-34, approved August 19, 2025) “(a) 
Environmental impact. The Administrator shall review and comment in writing on the environmental impact of any 
matter relating to duties and responsibilities granted pursuant to this Act or other provisions of the authority of the 
Administrator, contained in any (1) legislation proposed by any Federal department or agency, (2) newly authorized 
Federal projects for construction and any major Federal agency action (other than a project for construction) to 
which section 102(2)(C) of Public Law 91-190 [42 USCS § 4332(2)(C)] applies, and (3) proposed regulations 
published by any department or agency of the Federal Government. Such written comment shall be made public at 
the conclusion of any such review.” 
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knowledge from public agencies and the mining operator, but to share knowledge, 
concerns, and related lived experience with others in their community. A scoping meeting 
is especially important where, as here, it is the only opportunity for the affected public to 
participate in the planning process.  

At the September 3rd meetings regarding the Project, the public was generally 
isolated from other members of the public by the use of a poster format with no general 
public meeting.  The opportunity for people to hear other people’s questions and 
comments was not facilitated, resulting in a fragmented and less informed public.  The 
use of the poster only format inevitably avoids broad public deliberation and diminishes 
substantive comments and potential opposition to the project.  This is a direct opposition 
to the responsibility and duty of the agency to meaningfully include the public. 

BLM also failed to provide a virtual public meeting option. Public lands in the 
Elko District are managed by BLM for the benefit of all Americans, including hundreds 
of millions of them that do not live in Elko County. Recent mining EISs in Nevada which 
included a virtual public meeting include Thacker Pass, Bald Mountain Juniper 
Expansion, Goldrush, and Rhyolite Ridge. To ensure the maximal level of public 
participation, it is now standard for BLM to offer virtual public meetings for major EISs. 
BLM should rectify this error and conduct a virtual public meeting as a part of this 
environmental review process.  

 
3. The PoO Does Not Comply with the Federal Lands Policy and Management Act 

Provision to Prevent Unnecessary and Undue Degradation (UUD) 

FLPMA requires that BLM “take any action necessary to prevent unnecessary or 
undue degradation of the lands.”7 “FLPMA’s requirement that the Secretary prevent UUD 
supplements requirements imposed by other federal laws and by state law.”8 This duty is 
“the heart of FLPMA [that] amends and supersedes the Mining Law.”9 BLM cannot 
under any circumstances approve a mining project that would cause UUD.10  

As part of preventing UUD, BLM must ensure that all operations comply with the 
Performance Standards found at § 3809.420.11 These Standards require BLM to ensure 
that all operations comply with all environmental protection standards, including 
standards for air, water and threatened and endangered species.12 The current rules: 
“retain[ed] the general performance standards (paragraphs (a)(1) through (a) (5) from the 

 
7 43 U.S.C.s. 1732(b). 
8 Ctr. for Biological Diversity v. U.S. Dept, of the Interior, 623 F.3d 633, 644 (9* Cir. 2010). 
9 Mineral Policy Center v. Norton, 292 F. Supp. 2d 30,42 (D.D.C. 2003). 
10 43 C.F.R. §3809.41 l(d)(3)(iii). 
11 See 43 C.F.R. § 3809.5 (definition of UUD, specifying that failing to comply with the Performance Standards 
constitutes UUD). 
12 See 43 C.F.R. § 3809.5 (definition of UUD includes “fail[ure] to comply with one or more of the following:... 
Federal and state laws related to environmental protection.”). 
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2000 rule because they provide an overview of how an operator should conduct 
operations under an approved plan of operations and clarify certain basic responsibilities, 
including the operator’s responsibility to comply with applicable land use plans and 
BLM’s responsibility to specify necessary mitigation measures.”13 This includes the duty 
to fully analyze all potential mitigation measures, and the impacts from any mitigation 
measures, as well as the duty to mitigate adverse impacts. Additionally, since preventing 
UUD requires compliance with all federal law, BLM’s refusal to adhere to NEPA in the 
permitting for this mine constitutes UUD. 

 
BLM Regulations require that an operators’ “plan of operations must demonstrate 

that the proposed operations would not result in unnecessary or undue degradation of 
public lands.”14 Yet, the POO demonstrates that it would result in UUD due to the 
substantial and significant negative impacts it would have on the highly imperiled Greater 
sage-grouse and the threatened Lahontan Cutthroat Trout. As discussed below, the POO 
must comply with Section 7 of the Endangered Species Act, as well as with the Elko 
Resource Management Plan and Sensitive Species Policy. The EIS must detail 
compliance with FLPMA in its explanation of how BLM and GSV will prevent UUD and 
adhere to the RMP while doing so. 

4. The PoO Violates the Elko Resource Management Plan and Sensitive Species Policy 

The Elko Resource Management Plan (RMP) prohibits any activities “that could 
adversely affect threatened, endangered, or sensitive species habitat.”15 It further requires 
BLM to obtain clearance before implementation of any and all project work that will 
harm a sensitive species.16 “Actions in threatened, endangered, or sensitive species 
habitat will be designed to benefit these species through habitat improvement.”17 The 
following sensitive, threatened, or endangered species may be present within the Project 
area: Lahontan Cutthroat Trout, Greater sage-grouse, pygmy rabbit, kangaroo mouse, and 
the monarch butterfly.18 The PoO is not consistent with benefitting any sensitive, 
threatened, or endangered species within the Project area, nor is it consistent with 
providing for habitat improvement.   

The greater sage-grouse is among hundreds of species designated as a BLM 
Sensitive Species.19 BLM Sensitive Species are to be managed, “to conserve these 
species and their habitats… [and] to promote their conservation and reduce the likelihood 

 
13 66 Fed. Reg. 54835, 54840 (Oct. 30, 2001). 
14 87 Fed. Reg. 77368 
15 Bureau of Land Management, Elko District, Record of Decision and Approved Resource Management Plan 
(March 1987), Standard Operating Procedures (Common to All Issues), P. 40, Paragraph 6.  
16 Id. 
17 Id. (emphasis added) 
18 See Bureau of Land Mgmt., Nevada Special Status Species List (September 2023). 
19 BLM NV-IM-2024-003, https://www.blm.gov/policy/nv-im-2024-003 
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and need for such species to be listed pursuant to the ESA.”20 By allowing incremental 
degradation of Priority, General, and Other habitat management areas for the greater 
sage-grouse, including direct impacts to occupied habitat and active leks, the proposed 
action will continue the trend of habitat loss and population declines for the greater sage-
grouse, contributing to its eventual need to be listed under the ESA. Thus, the proposed 
action violates BLM’s Sensitive Species policy. 

Accordingly, all areas that would be disturbed by the PoO must be expected to 
result in the very same and unacceptable impacts to this highly imperiled species. Best 
management practices are not sufficient to prevent these impacts that are inconsistent 
with BLM’s RMP and Sensitive Species policy. The BLM must ensure that the Project is 
consistent with the sensitive species policy and the applicable RMP.  

5. The BLM Must Examine the Cumulative Impacts  
 

Cumulative impacts necessarily fall within NEPA’s mandate for agencies to 
consider the reasonably foreseeable effects of its action “to the fullest extent possible,”21 
tracing back to NEPA’s original understanding, as interpreted by CEQ, the courts, and 
BLM and the Department of Interior. 

 
Under NEPA, BLM must analyze in the FEIS the “(i) the reasonably foreseeable 

environmental effects of the proposed agency action [and] (ii) any reasonably foreseeable 
adverse environmental effects which cannot be avoided should the proposal be 
implemented.”22  This includes considering the impacts of other activities in the area that 
will cumulatively add to the impacts from the Mine.23  

 
The Ninth Circuit has rejected BLM EISs for mining projects that relied on a 

“qualified” review of cumulative impacts and failed to provide a “quantified assessment 
of their [other projects] combined environmental impacts,” and “objective quantification 
of the impacts” from other existing and proposed operations in the region.24  

Courts have found in NEPA’s statutory text the requirement to consider 
cumulative impacts and “focus concern on the ‘big picture’ relative to environmental 
problems.”25 In Swain, the Seventh Circuit observed NEPA “expressly requires 
recognition of ‘the worldwide and long-range character of environmental problems,”26 
and one of its specific elements to be studied in the EIS is ‘the relationship between local 
short-term uses of man's environment and the maintenance and enhancement of long-

 
20 BLM 6840 Handbook. 
21 42 U.S.C. § 4332 
22 42 U.S.C. §4332(2)(C). 
23 See Te–Moak Tribe of W. Shoshone of Nev. v. U.S. Dep’t of Interior, 608 F.3d 592, 603 (9th Cir. 2010); Great 
Basin Resource Watch v. BLM, 844 F.3d 1095, 1104 (9th Cir. 2016). 
24 Great Basin Mine Watch v. Hankins, 456 F.3d 955, 972 (9th Cir. 2006); see also Great Basin Resource Watch, 844 
F.3d at 1105 (FEIS failed to “quantify or discuss in any detail the effects of other activities”). 
25 Swain v. Brinegar, 517 F.2d 766, 775 (7th Cir. 1975). 
26 42 U.S.C. § 4332(2)(E) [1975] [now codified at 4332(2)(I)] 
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term productivity.’"27 Thus, NEPA recognizes that “each ‘limited’ federal project is part 
of a large mosaic of thousands of similar projects and that cumulative effects can and 
must be considered on an ongoing basis.”28 Courts have also recognized that cumulative 
impacts analysis is necessary to put a proposed action’s effects into meaningful context 
and fulfill NEPA’s informed decision making purpose. In Hanly v. Kleindienst29, the court 
stated that agencies are required to consider “the absolute quantitative adverse 
environmental effects of the action itself, including the cumulative harm that results from 
its contribution to existing adverse conditions or uses in the affected area.”30 

Cumulative impacts analysis requires an assessment of the actual impact in light 
of background effects – e.g., how will increased emissions affect air quality in light of 
existing emissions – not merely a comparison of the relative increase in emissions against 
total background emissions. NEPA reviews “must give a realistic evaluation of the total 
impacts and cannot isolate a proposed project, viewing it in a vacuum.31 “[E]ven a slight 
increase in adverse conditions that form an existing environmental milieu may sometimes 
threaten harm that is significant. One more factory … may represent the straw that breaks 
the back of the environmental camel.”32  

Subjects that must be analyzed in the EIS for cumulative impacts include air 
quality, climate change, geology and mineral resources, hazardous and solid wastes, lands 
and realty, migratory birds, Native American religious and cultural concerns, noxious 
weeds (invasive and non-native species), rangeland management/livestock grazing, 
recreation, soils, special-status species (including sage-grouse and Lahontan cutthroat 
trout), surface and groundwater resources, vegetation, visual resources, and wildlife.  

 
6. The EIS Must Include a Reasonable Range of Alternatives  

NEPA requires BLM to examine “a reasonable range of alternatives to the 
proposed agency action.”33 As courts have observed since NEPA’s enactment, the 
purpose of the EIS requirement is to “aid in the agencies’ own decision-making process 
and to advise other interested agencies and the public of the environmental consequences 
of planned federal action.”34 NEPA’s mandate to examine reasonable alternatives fulfills 
this purpose by “ensur[ing] that each agency decision maker has before him and takes 

 
27 42 U.S.C. § 4332(2)(C); Swain, 517 F.2d at 775 
28 Id.; see also Kleppe v. Sierra Club, 427 U.S. 390, 409–410 (1976) (“comprehensive impact statement may be 
necessary” for agency to meet its duties under NEPA; “[w]hen several proposals … will have cumulative or 
synergistic environmental impact upon a region are pending concurrently before an agency, their environmental 
consequences must be considered together”). 
29 471 F.2d 823 (2d Cir. 1972). 
30 Id. at 830–31. 
31 Grand Canyon Trust v. FAA, 290 F.3d 339, 342 (D.C. Cir. 2001). 
32 Id. at 343. 
33 42 U.S.C. §4332(2)(C)(iii). See also Kleppe v. Sierra Club, 427 U.S. 390, 401-02 (1976) (NEPA “requires that an 
[EIS] contain, in essence, a detailed statement of the expected adverse environmental consequences of an action, the 
resource commitments involved in it, and the alternatives to it”). 
34 Calvert Cliffs Coordinating Committee v. United States Atomic Energy Commission, 449 F.2d 1109, 1113 (D.C. 
Cir. 1971). 
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into proper account all possible approaches to a particular project (including total 
abandonment of the project) which would alter the environmental impact and the cost-
benefit balance.”35 

 
The Project Overview does not discuss specific alternatives to the proposed 

action. At a minimum, BLM must include a range of alternatives that would include 
increased protection for the Greater sage-grouse and the Lahontan Cutthroat Trout. There 
should also be alternatives which specifically conserve groundwater resources including 
an alternative without dewatering. Alternatives should also address protection of cultural, 
religious and historical significance to Native American tribes, and an alternative that 
manages and protects public land without any assumed rights under the Mining Law 
unless Gold Standard Ventures (GSV) can provide sufficient evidence that the lands to be 
used for facilities have met the test for valid claims (i.e., discovery of a valuable mineral 
deposit on each mining claim). 

 
7. BLM Must Comply with FLPMA, and the EIS Must Not Assume That BLM Lacks 

Discretion to Approve or Deny the Proposed Action 

BLM’s NEPA analysis must also be informed by the agency’s substantive 
obligations under FLPMA. In enacting FLPMA, Congress declared that:  

[T]he public lands be managed in a manner that will protect the quality of 
scientific, scenic, historical, ecological, environmental, air and atmospheric, water 
resource, and archaeological values, that, where appropriate, will preserve and 
protect certain public lands in their natural condition; that will provide food and 
habitat for fish and wildlife and domestic animals; and that will provide for 
outdoor recreation and human occupancy and use.36 
 

FLPMA requires that BLM “manage the public lands under principles of multiple 
use and sustained yield,”37 and encourages the “harmonious and coordinated 
management of the various resources without permanent impairment of the productivity 
of the land and the quality of the environment.”38  

Mining operations on public lands are also subject to BLM’s obligation under 
FLPMA to “prevent unnecessary or undue degradation of the lands.”39 Under BLM 
regulations, failure to comply with applicable environmental protection statutes and 

 
35 Id. at 1114. 
36 43 U.S.C. § 1701(a)(8). 
37 43 U.S.C. § 1732(a). 
38 Id. at 1702(c). 
39 43 U.S.C. § 1732(b). 
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regulations, or the performance standards located at 43 C.F.R. § 3809.420 automatically 
constitutes unnecessary or undue degradation.40  

If mining claims cannot be utilized without violating FLPMA’s strict 
environmental requirements, then they cannot be developed. In addition, where there is a 
likelihood that a mining operation could not comply with environmental regulations in a 
cost-effective manner, this can call into question the validity of the claim itself.41 
“FLPMA, by its plain terms, vests the Secretary of the Interior with the authority—and 
indeed the obligation—to disapprove of an otherwise permissible mining operation 
because the operation, though necessary for mining, would unduly harm or degrade the 
public land.”42  

FLPMA also requires that all resource management decisions “conform with the 
approved [land use] plan.”43 If a proposed action is not consistent with the land use plan, 
BLM must reject/disapprove the proposed action or amend the plan.44 

Also, BLM must apply the FLPMA Title V Right-of-Way (ROW) provisions, 
which govern the review and approval of the water pipeline and energy transmission 
lines.45 This is because there are no “rights” under the Mining Law that govern the 
review and approval of pipelines and transmission lines. The POO states that a piping 
system will deliver water to the mine but does not specify any further about the length or 
location of said piping system.46 Under the FLPMA ROW provisions, BLM cannot 
approve the project unless it is in the public interest and complies with detailed 
environmental protection provisions. 

8. BLM Wrongly Assumes that Gold Standard Ventures has Statutory Rights to Use 
and Occupy All of Its Mining Claims for All Project Operations and Wrongly Limits 
its Discretion Over Activities on Mining Claims that Have Not Been Shown to be 
Valid. 

 
40 43 C.F.R. § 3809.415(a). 
41 Clouser v. Espy, 42 F.3d 1522 (9th Cir. 1994); United States v. Kosanke Sand Corp., 12 IBLA 282, 546-547 
(1973); United States v. Pittsburgh Pacific Co., 84 Interior Dec. 282, 290 (1977), aff’d sub nom. South Dakota v. 
Andrus, 614 F.2d 1190 (8th Cir. 1980). 
42 Mineral Policy Ctr. v. Norton, 292 F.Supp.2d 30, 42 (D.D.C. 2003). 
43 43 U.S.C. § 1712; 43 C.F.R. § 1610.5-3(a). See also Norton v. S. Utah Wilderness Alliance, 542 U.S. 55, 69 
(2004); Western Watersheds Project v. Bennett, 392 F.Supp.2d 1217, 1227 (D. Idaho 2005). 
44 43 C.F.R. §§ 1610.5-3, 1610.5-5. 

45 “There is simply no authority for the assertion that mining claimants need not obtain a right-of-way 
under Title V for conveyance of water from lands outside the claim onto the claim.” Desert Survivors, 96 
IBLA 193, 196 (1987), 1987 WL110528, *3. 
46 Westland, 2025. Gold Standard Ventures (US) Inc. South Railroad Mine Project, Elko And Eureka Counties, 
Nevada. Mine Plan Of Operations NVN-100107. Westland Engineering, Reno, NV. Vol I of IV. (June 2025), at 
2.11.1. 
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BLM wrongly assumes that GSV has statutory rights under the 1872 Mining Law, 
30 U.S.C. §§ 21-54, to use and occupy federal public lands for all of the various facilities 
proposed in the PoO, including processing facilities, the growth media stockpiles 
(“GMS”), the disposal facilities, and the leach pad. BLM cannot limit its discretion over 
GMSs, disposal facilities, and other associated facilities based on the unsupported 
assumption that GSV has valid rights under the Mining Law.47  

“Before an operator perfects her claim, because there are no rights under the 
Mining Law that must be respected, BLM has wide discretion in deciding whether to 
approve or disapprove of a miner’s proposed plan of operations.”48 In Mineral Policy 
Center, a federal court rejected the argument that only the “unnecessary and undue 
degradation” (UUD) standard under FLPMA49 may properly apply to regulate hardrock 
mining activities performed on public land.50  

Yet that is what BLM has done here. Without inquiring, let alone knowing, 
whether GSV has valid statutory rights under the Mining Law, BLM has erroneously 
assumed its discretion and authority is limited to only preventing UUD.51 GSV has no 
right to occupy its mining claims on public land without showing that it has discovered a 
“valuable mineral deposit” on each of its claims. To establish that it has discovered a 
valuable mineral deposit, a mining claimant must show the mineral can be “extracted, 
removed and marketed at a profit.”52 Each claim “must be independently supported by 
the discovery of a valuable mineral within the location as it is marked on the ground.”53  

The Ninth Circuit Court of Appeals recently confirmed that a mining claimant has 
no statutory right to occupy its mining claims absent a showing that the claims are valid 
under the Mining Law. In Center for Biological Diversity v. US Fish and Wildlife Service, 
the court explained:  

[T]he right of “occupation” depends on valuable minerals having been “found” on 
the land in question. See 30 U.S.C. §§ 23, 26. If no valuable minerals have been found on 
the land, [the Mining Law] gives no right of occupation beyond the temporary occupation 
inherent in exploration.54  

 
47 See Ctr. For Biological Diversity v. United States Fish & Wildlife Serv., 33 F.4th 1202, 1219-20 (9th Cir. 2022). 
48 Mineral Policy Center v. Norton, 292 F. Supp. 2d 30, 48 (D.D.C. 2003).   
49 See 43 U.S.C. § 1732(b), 
50 Id. at 48, n. 24. 
51 43 U.S.C. § 1732(b). 
52 United States v. Coleman, 390 U.S. 599, 600 (1968).   
53 Lombardo Turquoise Mining & Milling v. Hemanes, 430 F.Supp. 429, 443 (D. Nev. 1977) aff’d 605 F.2d 562 (9th 
Cir. 1979).   
54 33 F.4th at 1219; see also id. at 1217-18 (“[V]alidity of a mining claim is a necessary prerequisite to post-
exploration occupancy of a claim.”)   
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In Center for Biological Diversity, the permitting agency failed to inquire into 
whether an applicant’s mining claims were valid under the Mining Law before approving 
a plan of operations for a large, open-pit copper mine (the Rosemont Mine).55 The court 
concluded that failing to inquire into the validity of the claims “amounted to the same 
thing” as assuming that the claims were valid, and held that the agency’s assumption of 
validity was contrary to the text of the Mining Law and “foreclosed by a century of 
precedent.”56 The court also rejected the government’s position that Section 612 of the 
1955 Surface Resources Act, 30 U.S.C. § 612, confers a statutory right to occupy federal 
lands for uses “reasonably incident” to mining regardless of claim validity.57 Although 
Center for Biological Diversity involved the U.S. Forest Service and not BLM as the 
permitting agency, it is a distinction without a difference when it comes to the 
applicability and interpretation of the Mining Law. The Mining Law applies equally to 
both agencies, and a mining claim on BLM land is treated the same way under the 
Mining Law as a claim on Forest Service land. The same “valuable mineral deposit” 
requirement applies to both. 

Two Nevada federal court decisions followed the Rosemont decision, holding 
BLM’s approval of two large mines erroneously assumed rights under the Mining Law 
without verified evidence supporting those rights.58There is no evidence in the PoO that 
the mining claims covering public lands for the processing facilities, waste disposal 
facilities (i.e. waste rock and tailings), and associated operations are valid under the 
Mining Law. Moreover, there is no credible argument that the lands slated to be covered 
in disposal pits and growth media stockpiles contain the required valuable mineral 
deposit. As the district court in Center for Biological Diversity explained, a proposal to 
bury land under millions of tons of waste material serves as a “powerful indication that 
there [is] not a valuable mineral deposit underneath that land.”59 Unless the company 
provides the necessary credible evidentiary support for the assertion of occupancy rights 
under the Mining Law on each claim, BLM must apply its special use permitting 
regulations.60 Here, the stockpiles and waste disposal facilities, as well as the ancillary, 
non-extractive operations are not governed by the Mining Law and Part 3809, they must 
be regulated as activities under Part 2900/2920.  

 
55 Id. at 1212. 
56 Id. at 1219. 
57 See Id. at 1218 (explaining that “neither Section 612 nor the Mining Law provides Rosemont with the right to 
dump its waste rock on thousands of acres of National Forest land on which it has no valid mining claims”).   
58 Great Basin Resource Watch v. U.S. Dept. of the Interior, No. 3:19-cv-00661-LRH-CSD, 2023 WL 2744682, *5 
(D. Nev. 2023); Bartell Ranch v. McCullough, No. 3:21-cv-00080-MMD-CLB, 2023 WL 1782343, *8 (D. Nev. Feb. 
6, 2023). 
59 Center for Biological Diversity v. U.S. Fish and Wildlife Service, 409 F. Supp. 3d 738, 748 (D. Ariz. 2019).   
60 43 C.F.R. Part 2900/2920 (Leases, Permits, Easements).   
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BLM cannot approve GSV’s proposal for permanent surface occupancy based on 
an assumption all of GSV’s claims are valid. Doing so “fails to consider an important 
aspect of the problem” and results in an unlawful decision.61 

9. The EIS Must Thoroughly Examine All Impacts to Water Resources From Mine 
Dewatering and Activity 

a. Hydrologic Baseline and Analysis  

A complete characterization of the existing surface waters and springs, as well as 
for groundwater movement, quantity, and quality, is needed. To achieve this end, BLM 
should perform at least one year of monthly samples followed by quarterly samples as a 
baseline. There should have been recorded water level data in every exploration bore-
hole collected. An adequate number of those boreholes should become monitoring wells 
and there should be a minimum of 5 years of hydrologic baseline collected. The EIS must 
also account for Safe Drinking Water and Nevada Department of Environmental 
Protection standards, as well as an evaluation of aquatic standards. This will require a 
complete assay analysis to be performed.  

 
The changes in water dynamics must also be examined to determine how local 

flora and fauna will be affected. For example, potential loss of springs or changes in the 
water table are likely to occur and, therefore, likely to have a negative impact on the 
existing water needs of flora and fauna.62 Analyses must address whether the springs are 
on wildlife migratory routes, and, if so, how migrations will be affected. Of particular 
concern is how Dixie Creek, its tributaries, and downstream reservoirs will be affected. 
This must include an analysis of all seeps and springs as well as the potential loss of 
riparian areas.  

 

b. Groundwater 

To assess changes in the groundwater system and the potential impacts to water in 
and around the Project area, a baseline monitoring plan must be developed. This must 
evaluate existing conditions and also set up a monitoring network and data set that can be 
used after the project implementation. A full multi-year data gathering and analysis of 
quality and quantity conditions is needed. 

 
A groundwater investigation should be conducted that addresses the issues/topics 

found in the attached BLM outline for baseline groundwater investigations related to 

 
61 Id. 
62 Keith J. Halford & Russell W. Plume, Potential Effects of Groundwater Pumping on Water Levels, Phreatophytes, 
and Spring Discharges in Spring and Snake Valleys, White Pine county, Nevada, and Adjacent Areas in Nevada and 
Utah, U.S. Geological Survey Scientific Investigations Report 2011-5032 (2011).  
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mining projects. Specifically for this project, the following items listed below, at a 
minimum, should be addressed: 

 
• Potential for dewatering and associated issues, including estimation of volume of 

water to be extracted, water quality of extracted water, disposal options for 
extracted water, and potential impacts associated with discharge of poor-quality 
water; 

• Water-use requirements by proposed operation, including processing and disposal 
of tailings; and 

• Potential for surface and subsurface (including groundwater) of discharge of 
waters associated with processing and tailings. 
 
The PoO indicates that the proposed action will include dewatering to maintain 

the usability of the open pits. Throughout the PoO, water management at the site is not 
clearly discussed. For example, a total acre feet per year of pumping is unknown at this 
time. What is known is that, combined with pumping for processing, pumping would start 
at a maximum of 300 gallons per minute (gpm) for each of the nine dewatering well 
beginning during operations in year two,63 increasing to a total dewatering rate of 2,100 
gpm by the end of year five operations and with the addition of in-pit sumps.64 The POO 
claims that dewatering will not be required for the Pinion Pit and only required for the 
two Dark Star Open Pits.65 Additionally, the POO states that during construction and 
initial operations water needs for the Project will be 1,000 gallons per day.66 This number 
seems like an error, and is likely one or event two orders of magnitude below typical 
construction uses for dust suppression. For instance, Rhyolite Ridge Mine will use 50,000 
gallons of water per hour, just to suppress dust on the haul road. The POO must be 
amended to be clear on water consumption during construction and initial operation.  

Given that the PoO is unclear on the dewatering rate, the EIS must account for the 
expected maximum dewatering rate of 2,300 – 2,700 gpm. Scientific analyses in the 
Humboldt River Basin demonstrate that up to 6 percent of groundwater pumping can 
result in surface water capture from the Humboldt River.67 Therefore, the analysis must 
quantify the likelihood that pumping will reduce flows to Dixie Creek, where resident 
Lahontan Cutthroat Trout populations depend on adequate in-stream flows, as well as to 
the broader Humboldt River basin, which is in critical shortage. 

 
63 Gold Standard Ventures (US) Inc., Mining Plan of Operations for South Railroad Mine Project, at 2.5.2 (June 
2025). 
64 Id. 
65 Id.  
66 Id. at 2.11.1. 
67 Nevada Division of Water Resources and U.S. Geological Survey, Evaluation of Stream Capture Related to 
Groundwater Pumping, Lower Humboldt River Basin, Nevada, SIR 2023-5110 (2023) 
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GSV holds water rights in the Dixie Creek–Tenmile (Basin 048) hydrographic 
basin totaling 4,416 acre-feet. Dixie Creek is already over-appropriated, with 20,000 
acre-feet of commitments compared to a perennial yield of 13,000 acre-feet.68 NEPA 
requires disclosure and analysis of how project pumping and dewatering will affect 
groundwater–surface water interactions, particularly in over-appropriated basins. 
Additionally, any discharge to the unnamed tributary of Dixie Creek must be evaluated 
not only for compliance with Nevada water quality standards,69 but also for consistency 
with FLPMA’s requirement to protect water-dependent resources and NEPA’s mandate to 
disclose potential indirect and cumulative impacts. Failure to rigorously assess whether 
discharges will offset lost surface flows could constitute a significant deficiency under 
NEPA analysis. 

Mine pits and shafts that extend below the groundwater table capture groundwater 
and can create significant change in groundwater quantity and flow. For example, pits or 
other excavations that intercept high transmissivity aquifers or highly conductive fault 
zones draw very large amounts of groundwater and lower the surrounding water table. 
This can adversely affect surface water flows and groundwater-dependent ecosystems.  

Drawdown is the amount that the water table has lowered since dewatering and 
pumping began. In three dimensions, it often resembles an inverted cone. Substantial 
drawdown due to mine dewatering has been extensively documented at mines in 
northeastern Nevada. For example, groundwater levels at the Goldstrike Pit on the Carlin 
Trend have declined almost 490 meters (m) by 2003 in response to the removal of about 
900 million cubic meters of groundwater.70 As dewatering and pumping for operations 
lowers groundwater connected to surface water, either groundwater discharge to the 
surface water will decrease (for example, causing springs to run dry) or surface water will 
infiltrate to groundwater at higher-than-average rates in a process known as induced 
recharge. There is no avoiding these impacts—inflow equals outflow in a groundwater 
basin and dewatering and pumping is a new outflow which will eventually draw flow 
from natural groundwater discharges (e.g., springs and streamflow).  

The effects of drawdown on surface water resources are a severe risk to resources 
within said drawdown. Once the water table is drawn beneath a surface water resource 
that is dependent on the water table, it does not affect the surface resource any more to 
draw the water table down further. Therefore, it is reasonable to consider that a small 
drawdown can affect surface resources. A spring or seep that depends on the water table 

 
68 Nevada Division of Water Resources, Hydrographic Area Summary for Dixie Creek-Tenmile Creek Area 
(Accessed September 18, 2025). 
69 See NAC 445A 
70 Plume, R.W. 2005. Changes in ground-water levels in the Carlin Trend area, North-Central Nevada, 1989-2003, 
US Geological Survey Investigations Report 2005-5075. 
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will go dry if the water table drops below that intersection of the water table with the 
surface.  

 
Other federal EISs for mining projects have used a much lower drawdown for the 

consideration of impacts. The following is a small sample of those documents drawn 
from different states, attached here for the record: 

 
• Copper Flat Copper Mine: Draft Environmental Impact Statement, Sierra County, 

New Mexico, BLM/NM/ES-16-02-1793 – 2015. The DEIS considers drawdown 
to 1 foot. https://eplanning.blm.gov/eplanning-ui/project/75353/570 

 
• Donlin Gold Project, Final Environmental Impact Statement, Alaska, 2015. 

ThisDEIS considers drawdown to 0.1 feet due to the nearby wetlands that could 
be dried. https://cdxnodengn.epa.gov/cdx-enepa-
II/public/action/eis/details?eisId=247774  

 
• Haile Gold Mine Project, Final Environmental Impact Statement, 2014, SAC 

1992-24122-41A The FEIS considers drawdown to 1 foot. 
http://www.hailegoldm 

 
Considering inflow of ambient water, a study provided by Stantec in conjunction 

with GSV states that the average evaporation at the Project site is over double the average 
precipitation, measuring an evaporation rate of 42.94 inches a year to the precipitation 
rate of 19.54 inches per year.71 The system is therefore losing water consistently over 
time. This does not account for the needs of vegetation to pull from the remaining 
groundwater. It is clear and well known that the Great Basin often receives some of the 
lowest amounts of precipitation in the country, and evaporation rates will increase in the 
foreseeable future primarily due to climate change. The EIS must discuss and analyze the 
most protective mitigation measures possible to avoid inflow from ambient groundwater, 
up to and including a no-action alternative. Related information like water rights, 
understanding the locations of the points of diversion and points of use, quality of water, 
and other associated information is important for evaluating the appropriateness of 
monitoring groundwater. 

 
A sampling and analysis plan should be developed based on monitoring and 

sampling from locations investigated for hydrologic conceptualization, baseline 
groundwater monitoring from springs, and monitoring wells. Included in that sampling 
and analysis plan should be procedures for QA/QC control sampling and analyses. To 

 
71 Gold Standard Ventures (US) Inc., Plan of Operations for South Railroad Mine Project, at Appendix E, 3.2 (June 
2025)  

http://www.hailegoldm/


16 
 

gain a better understanding of the baseline groundwater quality conditions, groundwater 
should be sampled for the same parameters completed at the springs before mining 
begins. A hydraulic characterization of the proposed mine area should include 
constructing test wells and conducting aquifer testing to evaluate hydraulic characteristics 
of earth materials present, as well as effects of hydrogeologic boundaries, such as faults. 
This data will be important for providing a sound basis for future modeling. 

 
A numerical groundwater model that can be used to evaluate both flow and 

potential contaminant transport aspects will ultimately need to be developed to analyze 
the effects of the Project on an already stressed groundwater basin. Spring monitoring, 
groundwater investigation, and monitoring data will provide a basis for the development 
of the model. The use of an existing groundwater model—should one exist—may have a 
record of acceptance or adoption by land/resource management agencies, and given that 
it is already developed, substantially less cost to use. 

 
A publicly accessible model (as opposed to proprietary to allow for independent 

review) should be used to evaluate changes in groundwater elevation, also known as 
drawdown, and the basin groundwater balance as well as potential transport scenario 
results. A groundwater modeling report should accompany the model for public review 
that includes modeling assumptions, construction, scenario results, parameter sensitivity 
analysis results, and descriptions of calibration quality. 

 
Supplemental to the efforts performed by the State of Nevada, a preliminary 

reconnaissance of the springs should be conducted (for those springs that are accessible) 
to evaluate current conditions (providing a baseline condition assessment) and to evaluate 
if past groundwater management has resulted in reduced or eliminated springs in those 
areas.  Additionally, Nevada hot springs should be part of that effort. Spring and seep 
monitoring should include the following tasks: 

• Measuring field water quality parameters (pH, temperature, electrical conductance 
[EC], oxidation-reduction potential [ORP], and total dissolved solids [TDS]) from 
identified springs/waterholes and/or wells. 

• Collecting supplemental surface water samples for stable isotopes, tritium, and 
radiocarbon. 

• Collecting supplemental surface water samples for various chemical analysis: 
metals (i.e., arsenic, copper, lead, mercury); general minerals (i.e., potassium, 
sulfate, calcium, magnesium, sodium); cyanide; sulfide; total organic carbon 
(TOC); per- and polyfluorinated alkyl substances (PFAS); total petroleum 
hydrocarbons (TPHs); uranium; nitrogen species (i.e., nitrate, nitrite, ammonia); 
and pesticides. 

• Documenting conditions present at each spring/waterhole and/or well, which may 
include: 
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- Location - including GPS coordinates and directions; 
- Date/time/weather conditions at time of visit; and 
- General description of spring/well including spring type, channel and flow 

dimensions, and site condition (disturbance). 
• Collecting photographic and video coverage of each spring/waterhole or well 

(video focusing on water flow) and surrounding area with an emphasis on 
vegetation coverage. 

• Documenting wildlife observations, including birds and tracks observed. 
• Describing general flora present, including presence/absence of invasive species. 

Retain the alternative of backfilling either or both of the Dark Star Main and Dark Star 
North pits 

The project documents are not consistent in how they describe the option to 
backfill the Dark Star pits with waste rock. The plan of operations says that: 

 “Pit-backfill in the Dark Star open pits is not anticipated at this time due to 
potential impacts to pit lake chemistry, economics, and scheduling.”72 

But the pit lake water quality study indicates that: 

 “As an alternative to dosing the Dark Star Main to maintain water quality 
standards, backfilling this pit to above the steady state groundwater level may be a 
suitable option. This alternative is being evaluated and will be provided as an 
addendum to this report.”73 

Partial or complete backfilling of one or both of the Dark Star pits needs to be 
kept as an alternative for preventing the formation of pit lakes that will require perpetual 
management, and/or as an option for subaqueous disposal of potentially acid-generating 
(PAG) rock.  Backfill and flooding of sulfide-bearing rock essentially stops oxidation and 
associated dissolution of acidity and most metals. It is, thus, often considered as an option 
for permanently stabilizing PAG waste rock.  An assessment of pit backfilling with PAG 
rock, as proposed in in the pit lake study74 needs to assess how the flooded backfill could 
be managed in the short term (e.g., with amendments to precipitate pollutants in place, 
temporarily pumped to treat pore water, etc.) to prevent degradation of waters of the State 
when groundwater in the backfill is flushed into the adjacent aquifer by natural 
groundwater flow.  

 
72 Westland, 2025.  Gold Standard Ventures (Us) Inc. South Railroad Mine Project, Elko And Eureka Counties, 
Nevada. Mine Plan Of Operations NVN-100107. Westland Engineering, Reno, NV.  Vol I of IV.  Revised June 2025. 
73 Stantec, 2023. Dark Star Pit Lake Study, South Railroad Project, Rev. 2, Appendix E at Section 6.8. Prepared by 
Stantec Consulting Services, Inc. Salt Lake City, UT. (August 2023). 
74Stantec, 2023. Dark Star Pit Lake Study, South Railroad Project, Rev. 2., Appendix E, Prepared by Stantec 
Consulting Services Inc. Salt Lake City, UT.  (August 2023).  



18 
 

Include vadose zone (unsaturated) monitoring in and below the potentially acid 
generating material in the Dark Star West Rock Disposal Facility (WRDF). 

The plan of operations is misleading in stating that “The Dark Star West WRDF 
will be designed to isolate PAG waste rock to limit sulfide oxidation and the development 
of seepage.”75  The closure design described in the Plan of Operations—burying the PAG 
waste rock under 8 ft. of net-neutralizing waste rock—will indeed help by preventing the 
exposure of acidic leachate on the land surface, where it could poison wildlife or plants. 
However, numerous studies of pore gas and pore water in waste rock have found that 
even when sulfide waste rock is buried by tens of meters of overburden, much of it often 
remains oxygenated as gas moves through the pores by a combination of diffusion, 
advection, and, where reactions with sulfide minerals are generating heat, convection.  
Examples of oxygenated conditions deep in buried waste rock include studies in Canada, 
Germany,76 and also Nevada.77 Simulations of net-infiltration into the surface of South 
Railroad Mine waste rock facilities indicate that meteoric water will be flushed through 
the buried waste rock during and after closure78. It is thus a certainty that, as a result of 
the South Railroad Mine, the sulfide minerals in the Dark Star West WRDF would begin 
oxidizing immediately up placement in the WRDF, continue oxidizing after closure of the 
waste-rock facilities, and be a long-term source of acidic and metal-bearing leachate to 
underlying groundwater.   

The plan for a “50-foot non-PAG base . . . to neutralize seepage during operations 
that may infiltrate through the PAG material” is a positive design feature.79  The 
attenuation tests conducted as part of the waste characterization study are helpful, making 
the case that arsenic and antimony are unlikely to travel to groundwater.80 However, 
water flow paths in natural settings are notoriously heterogeneous, so that reactions of 
groundwater flow in rock matrices may be much less complete than measured in 
idealized laboratory tests.   

In response, monitoring of the PAG rock in the Dark Star West Waste Rock 
Disposal Facility needs to include vadose zone monitoring (i.e., suction lysimeters, drill-
hole sampling, or geophysical methods) to empirically determine the composition of pore 
water when it is in the buried PAG waste rock and then, after passing through the non-

 
75Westland, 2025.  Gold Standard Ventures (Us) Inc. South Railroad Mine Project, Elko And Eureka Counties, 
Nevada. Mine Plan Of Operations NVN-100107. Westland Engineering, Reno, NV.  Vol I of IV.  Revised June 2025. 
76Lefebvre, R., Hockley, D., Smolensky, J., and Gelinas, P. 2001. Multiphase transfer processes in wasterock piles 
producing acid mine drainage, 1. Conceptual model and system Conceptualization. J. Contam. Hydrol. 52, p. 137-
164. 
77Milczarek, M. D. Hammermeister, M. Buchanan, B. Vorwaller, B., and Conner, T.  2009.  In-situ Monitoring of a 
Closed Waste Rock Facility.  In: Securing the Future and 8th ICARD, June 23-26, 2009, Skeleftea, Sweden. 
78Stantec, 2025. Waste Rock Management Plan South Railroad Project, Rev 3.1, Appendix F at Section 5.4, Prepared 
by Stantec Consulting Services Inc, Salt Lake City, UT.  (Jan. 2025)  
79 Id. at Section 7.1.2. 
80 Id. at Section 4.2.1.1. 
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PAG basal waste rock layer, when it is entering the undisturbed rock below WRDF on its 
path to the water table.   

Pit Lake Considerations 

Moreover, dewatering groundwater impacts do not end when mine dewatering 
ceases because of the deficit created in the groundwater system. Groundwater returns to 
dewatered pits or shafts, causing the water table to recover and forming a “pit lake.” The 
rate of pit lake formation depends on the rate of groundwater inflow. Natural pit lake 
recovery can take from decades to as long as hundreds of years to reach a long-term 
relatively steady state, because in addition to filling the excavated pit, water must 
replenish the empty pores of the surrounding dewatered overburden.81 As a pit fills with 
water and a pit lake forms, the extent of the drawdown cone continues to increase while 
the drawdown at the pit decreases.82  

The PoO states that the Project will result in the formation of a pit lake at both of 
the Dark Star open pits.83 There is no prediction offered for a pit lake at the Pinon Pit. 
The POO claims that “The Dark Star Main pit lake will not form until approximately 50 
years after the cessation of dewatering operations.”84 The Dark Star North Pit lake will 
form shortly after cessation of dewatering.85  

The Plan of Operations already includes explicit requirements to monitor and 
possibly treat water at the Dark Star Main pit lake far beyond NDEP’s current limit on 
mine management beyond 30 years after closure.  

Specific to the Dark Star Main pit, the “lake will not form until approximately 50 
years after the cessation of dewatering operations.”  At that time, the water quality 
forecast indicates that “that acidic conditions could develop if insufficient alkalinity is 
added”.86  In response, the water quality model indicated that lake water could be kept at 
near-neutral pH by dosing the lake with alkalinity (as lime, Ca(OH)2) “in years 51, 52, 
53, 56, 60, 67, 80, and then every 10 to 20 years thereafter,” out to the full 200 years of 
the simulation.87 A second simulation demonstrated that dissolved arsenic in the lake 
could be kept below the NDEP Profile I threshold of 0.01 mg/l by adding ferric chloride 
(FeCl3) as an adsorbent, along with the lime.88   

 
81 Birte Moser, Peter G. Cook, Anthony D. Miller, Shawan Dogramaci, and Ilka Wallis. The Hydraulic Evolution of 
Groundwater-Fed Pit Lakes After Mine Closure. Ground Water. 2024 Nov-Dec; 62(6) 889-903. 
82 Bureau of Land Mgmt., Plan of Operations for South Railroad Mine Project, (June 2025), at 2.5.2. 
83 Id. at 2.5.4; 3.15 
84 Id. at 2.5.4 
85 Id. 
86 Stantec, 2023. Dark Star Pit Lake Study, South Railroad Project, Rev. 2, Appendix E at Section 6.6.1. Prepared by 
Stantec Consulting Services, Inc. Salt Lake City, UT (August 2023). 
87 Id. at Section 6.1. 
88  Id. at Section 6.6.2. and Table 17. 
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Similarly, model simulations of water quality in the Dark Star North Pit lake 
indicated that keeping dissolved arsenic concentrations could be kept below the 0.01 mg/l 
NDEP Profile I threshold by adding ferric chloride.89  This treatment method--removal of 
dissolved arsenic by adsorption to iron oxide--is well established as being effective in 
mine lakes.  But the water quality model indicates that meeting the NDEP Profile I 
arsenic criterion would require periodically dosing the lake with ferric chloride (i.e., 
adding ~16 mg/L at intervals spaced by 1 to 45 years), with treatment maintained  for at 
least 200 years.90 

These geochemical model simulations of the Main and North Dark Star pit lakes 
are helpful, illustrating the potential for these lakes to violate NDEP water quality 
standards out to at least 200 years beyond mining and also the feasibility of mitigating 
exceedances for at least two contaminants of constituents of concern.  But to ensure that 
the Dark Star Main and North pit lakes do not eventually pose an unacceptable risk to 
wildlife or humans, and also to account for the for large uncertainty in mine-water 
forecast, the South Railroad Mine PoO needs to explicitly describe the design and 
funding mechanisms to manage the long-term post-closure monitoring and treatment of 
the lakes and waste rock.                                                                              

An assessment of water use compared to available resources and existing water 
needs must be performed. Because the excavation of mine pit is expected to be well 
below the water table, the potential for a substantial cone of depression surrounding the 
water table is likely. Pit lake water and ongoing evaporation losses represents a large and 
often unaccounted for deficit in the groundwater budget. The volume of the drawdown 
cone—specifically, the pore space between the pre-mining water table and the water table 
that will exist after the Project ends—also represent an unaccounted-for water deficit.  
Filling these deficits will cause additional effects on surface water resources long after 
operation of the mines ceases, and the extent of the drawdown cone will continue to 
expand even as the maximum drawdown near the pits begins to recover. Therefore, a 
cumulative effect of dewatering needs to be discussed in terms of the regional water use 
as well as spring, seeps, and surface waters to fully realize the long-term hydrologic 
impact. 

A complete discussion of the pit lakes that will result is needed, which includes 
expected water characteristics. After fully analyzing the potential pit lake water 
characteristics, BLM must also ensure that any water in the pit lake complies with all 
state and federal water quality and wildlife protection standards (pursuant to BLM’s duty 
to prevent UUD and comply with all standards under its 43 C.F.R. Part 3809.420 
Performance Standards), including the wildlife protection provisions of the RMP. This 

 
89 Id. at Section 6.7. 
90 Id. at Table 18. 
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also includes making sure that the pit lake waters will not be hazardous or toxic to 
wildlife (including insects and birds) that may land on the lake and ingest pollutants, 
which can then bioaccumulate or propagate through the food chain. BLM must fully 
analyze the nature of water migrations in and out of the pit lake, as well as the 
consequences of groundwater contamination from the pit lake. Procedures for improving 
the pit lake water must be included in the analysis. Finally, reclamation of the pit lake 
needs to be explored so as to find a post-mining use for the pit lake water. In addition, 
there needs to be a backfilling alternative of the pit lake with a full analysis of the effects 
of this action, including groundwater monitoring plan around the backfilled pit.   

Mitigation 

Because of these impacts, the proposed action could significantly impact 
groundwater- and riparian-dependent species and ecosystems over a large area. NEPA 
requires agencies to discuss appropriate mitigation measures.91 The EIS must clearly 
identify enforceable mitigation strategies for dust suppression, turbidity reduction, 
dewatering management, and discharge quality. These measures must be supported by 
binding monitoring and adaptive management commitments. Reliance on uncertain or 
voluntary measures would fail to satisfy NEPA’s requirements. BLM should not simply 
assume that hydrologic conditions will return to normal after dewatering ceases. 

Further, under FLPMA, the agency must ensure that permitted activities avoid 
degradation of aquatic resources. This requires establishing enforceable conditions of 
approval, including guaranteed instream flows sufficient to support LCT populations and 
continuous monitoring of water quality. 

 

10. BLM Must Comply with the Clean Water Act and Requires a Federal Permit to 
Alter Navigable Waters  
 

The Clean Water Act, signed into law in 1972, prohibits “the discharge of any 
pollutant” into “navigable waters.”92 Pollutant, in this case, is broadly defined in the Act 
as including not only chemical wastes, but more mundane material like “rock, sand, and 
cellar dirt.”93 The CWA’s use of waters, referred to as ‘waters of the United States’ 
(WOTUS), encompasses “only those relatively permanent, standing or continuously 
flowing bodies of water ‘forming geographical features’ that are described in ordinary 
parlance as ‘streams, oceans, river, and lakes.’”94 This definition of waters in the term 
‘navigable waters’ was affirmed by the Court in Sackett. It also extends to wetlands that 

 
91 40 C.F.R. § 1502.16(a)(9). 
92 33 U.S.C. §§1311(a), 1362(12)(A) 
93 Id. at § 1362(6). 
94 Sackett v. EPA, 598 U.S. 651, 671 (May 25, 2024) (quoting Rapanos, 547 U.S. at 739). 

https://plus.lexis.com/document/documentlink?pdmfid=1530671&pddocfullpath=/shared/document/statutes-legislation/urn:contentItem:8SDD-0FN2-D6RV-H3GD-00000-00&pdcontentcomponentid=6362&pdproductcontenttypeid=urn:pct:83&pdpinpoint=_a&pdrt=undefined&pdparentactivityid=undefined&ecomp=6d4k&pdvirtualmasterfeatureid=&prid=748e31d4-f5e0-471f-b852-707151570370
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A689R-75K1-FGCG-S4NN-00000-00&pdcontentcomponentid=6443&pdislparesultsdocument=false&prid=8693677e-5903-4334-bf13-685440ddd558&crid=748e31d4-f5e0-471f-b852-707151570370&pdisdocsliderrequired=true&pdpeersearchid=50ebe11d-569c-46a5-9f4a-6e673d117b1d-1&ecomp=b7ttk&earg=sr0
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“have a continuous surface connection to bodies that are ‘waters of the United States’ in 
their own right, so there is no clear demarcation between ‘waters’ and wetlands.”95 
 

The PoO states that “there are Waters of the United States (WOTUS), including 
wetlands, within the project area. Based on the current design, the Project would likely 
have impacts to WOTUS, and at a level that will require an individual permit under 
Section 404 of the Clean Water Act.”96 Pursuant to the CWA, the EIS must survey the 
Project area to identify specifically the WOTUS on site. The DEIS must then specify how 
and to what degree the Project will impact the WOTUS, including an analysis of 
dewatering, discharge, pumping, leeching, blasting, building roads or buildings, or any 
other mine activities that could, in any way, affect the WOTUS. Then, as stated in the 
POO, the Project proponent will be required to apply for a Section 404 Permit (Individual 
Permit type) if the impacts are unavoidable.97 In order to obtain such a permit, the 
applicant must show that they’ve done everything possible to avoid harming WOTUS, 
including wetlands (if applicable); how they will limit the damage if harm is unavoidable; 
and how they propose to restore the habitat and mitigate the loss.98 If a permit is issued, 
there is a five year limit on its use—a time limit that is approximately 15 years shorter 
than the life of the Project as delineated in the POO. Additionally, the applicant and/or 
Project proponent may require additional permits at a state level. 
 

BLM must therefore make clear in the EIS the WOTUS within the Project area, 
the surveys conducted and the impacts to occur to said waters, including but not limited 
to, what materials will be used, how long they will be affected, what areas will be 
affected, to what extent they will be affected, and the steps they have taken to avoid 
harm, as well as a clear plan for restoration and mitigation.  
 

11. BLM Must Disclose and Analyze the Impacts to Air Quality  
 

The EIS must fully analyze and quantify the baseline conditions and direct, 
indirect, and cumulative impacts regarding air quality that may be affected by the project, 
for all potential air pollutants that may be emitted or produced by the Project, including a 
full cumulative air impacts analysis. Thise includes, but is not limited to, the following 
pollutants. 

 

 
95 Id. at 678. 
96 Westland, 2025.  Gold Standard Ventures (US) Inc. South Railroad Mine Project, Elko And Eureka Counties, 
Nevada. Mine Plan Of Operations NVN-100107. Westland Engineering, Reno, NV.  Vol I of IV at 2.17.6 (June 
2025).  
97 See 33 U.S.C. § 1344. 
98 See 33 CFR § 325.1; 33 U.S.C.S. § 1344. 
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Mercury Emissions   
 
The ore and waste rock must be analyzed for mercury content. There needs to be a 

mercury capture plan with anticipated mercury emissions. Analysis of environmental 
impacts from expected mercury emissions is also needed. In addition to considering 
mercury emissions from thermal processes, the EIS should discuss impacts from fugitive 
emission off of heap leach, tailings, and waste rock facilities. Research publicly presented 
in November 2009 measured these mercury emissions determining that they are not 
insignificant.99 Two mines were used in the study, Twin Creeks (Newmont) and Cortez-
Pipeline (Barrick), where it was estimated that the fugitive emissions accounted for 19 
percent (12 to 21 percent) and 17 percent (15 to 31 percent) of total the at Twin Creeks 
and Cortez-Pipeline, respectively.100 Thus, according to this analysis, the increase in 
emissions due to fugitive emissions was calculated at 23 percent (13 to 27 percent) and 
20 percent (17 to 46 percent) for the mines respectively.101 

 
These fugitive mercury emissions can be estimated and therefore are not 

unknowable. The toxicity of mercury alone demands that every attempt be made to 
determine the extent of all possible sources and pathways into the environment. In fact, 
the Final Supplementary EIS for the Cortez Hills Expansion Project did provide an 
estimate of fugitive mercury emissions. 

 
Hazardous Air Emissions   

 
Analysis and mitigation of other gaseous emissions (such as sulfur oxides, 

nitrogen oxides, etc.) from all mine facilities and vehicles are needed. 
 

Greenhouse Gases   
 

The EIS should analyze the project’s contribution to carbon dioxide and other 
significant greenhouse gas emissions. 

 
Particulates  

 
The expected amount of airborne particles like dust or diesel vehicular emissions 

from all aspects of the project needs to be determined, inclusive of concentrations for 
varying wind factors. Impacts of the “dust” should be evaluated for inhalation health 
impacts, visibility impairment, and resettling on surface water and vegetation. In the case 

 
99 Matthieu B. Miller, Mae S. Gustin, Chris S. Eckley. Measurement and Scaling of Air-Surface Mercury Exchange 
from Substrates in the Vicinity of two Nevada Gold Mines, Science of the Total Environment, 409:3879-3886 (2011). 
100 Id. 
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of resettling on surface water there should be a chemical analysis of the dust to determine 
whether the dust could have an adverse effect on the chemistry of the water. In general, 
there needs to be a plan for dust control. 
 

12. The EIS Must Include a Reclamation Plan and Analysis 

There must be a reclamation plan that includes how the mine will deal with the 
occurrence of leaks in the wastewater containment system, mill tailings pond, heap/leach, 
and waste rock as applicable. The Proposed mine will implore a cyanide leach process, so a 
detailed analysis of the fate of drainage from heap leach pad is warranted. The EIS should 
estimate the lifetime of the heap leach liner and drainage capture system, and an analysis of 
the consequences of liner failure, which will occur eventually. BLM should require a detailed 
plan for arresting spills and cleanup procedures. 

 
BLM must also determine any aspect of the mine plan that will require long-term 

management, such as treatment of acid mine drainage.  Needed financial assurances for 
complete reclamation needs to be delineated in the EIS, including any long-term funding 
mechanisms. 

 
 

13. The EIS Must Disclose and Analyze Impacts to Wildlife and Vegetation from 
Artificial Ponds  

Artificial ponds pose well-known hazards to wildlife. The POO discusses the 
following ponds being present at the Project site: a primary pond, a solution pond, a 
collection pond, an events pond, and a pregnant solution pond.102 There are several 
unknown facts about the ponds as proposed in the POO:  

• “Primary pond liners would be constructed of textured geomembrane to 
facilitate wildlife egress.”103 Does that mean they expect wildlife to 
ingress all the way to the pond areas? Are the ponds going to be unfenced, 
thus requiring the need for facilitation of wildlife egress?  

• “The Heap Leach Drain-down Estimator Version 1.2 (HLDE) model will 
be used to establish the number of acres of lined pond that will be needed 
to provide ET of drain-down fluids during Phase IV of [process fluid 
stabilization] PFS.”104 What is that model? How does it work? What are 
the metrics used to determine the unknown acres of lined pond that will be 

 
102 See generally Westland, 2025.  Gold Standard Ventures (US) Inc. South Railroad Mine Project, Elko and Eureka 
Counties, Nevada. Mine Plan Of Operations NVN-100107. Westland Engineering, Reno, NV.  Vol I of IV (June 
2025).  
103 Id. at 2.17.8 
104 Id. at 3.10.3 
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needed? Does this include fencing? How will the acres of lined pond be 
determined for Phases I-III? 

• “A collection pond will be sized to contain the runoff produced during a 
100-year/24-hour storm for the operation configuration.”105 Where will 
this collection pond be located? What size will it be?  

• “Pumps will be installed in the pond to evacuate collected seepage during 
operations.”106 How many pumps make up this plurality? How often and 
for how long will they run?  

• “During operations, seepage from the pond will be sampled and tested, 
and either pumped to the plant for process use, or used on site for dust 
control if water quality permits.”107 Who will be performing the testing? 
What will it be tested for? What will be the deciding factor of what water 
will be pumped to the plant for process used or used for dust control?  

• “The pond will be constructed with a double geomembrane liner with a 
leak detection system.”108 Where and how will the system detect leaks? 
How thick is the liner?  

• “The solution collection pond, if required, will be converted to an ET cell 
after closure and after seepage is reduced to flows that can be consumed 
with the area available in the collection pond for ET cell construction.”109 
What will trigger the requirement? What is the measure for flows that can 
be consumed with the area available in the collection pond?  

With such scant information about the numerous ponds proposed to be on site and 
in use for the Project, the EIS should analyze the potential impacts of the Project ponds 
on wildlife and the effectiveness of proposed mitigation for those impacts.  

 
14. The EIS Must Disclose and Analyze Impacts to Wildlife from Artificial Lighting  

 
Artificial night lighting affects the behavior of wildlife, including foraging, 

communication, navigation, and reproduction, and can affect circadian rhythms and 
endocrine systems. Some species avoid artificial night light, which can reduce habitat 
connectivity. The color of the light also affects species differently.110 This matters 

 
105 Id. at 2.7.1 
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107 Id. 
108 Id. 
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110 See Russart, K.L.G. and R. Nelson. 2018a. Artificial light at night alters behavior in laboratory and wild animals. 
J Exp Zool A Ecol Integr Physiol. 2018 October ; 329(8-9): 401–408; Russart, K.L.G. and R. Nelson. 2018b. Light 
at Night as an Environmental Endocrine Disruptor. Physiol Behav. 2018 Jun 1; 190: 82–89; Bliss-Ketchum, L.L. et 
al. 2016. The effect of artificial light on wildlife use of a passage structure. Biological Conservation 199 (2016) 25–
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because the Project will introduce artificial night lighting where it does not currently 
exist.111 Therefore, the EIS should analyze the impacts of artificial night lighting on the 
Project area’s wildlife, including the types of lights to be used, their wattage, their 
frequency of use, and the effectiveness of proposed mitigation for those impacts. 
 

15. The Proposed Timing of Migratory Bird Surveys will Lead to Violations of the 
Migratory Bird Treaty Act  

The Project Overview proposes that if surface disturbance is to occur during 
breeding and nesting season, surveys for migratory birds would be commissioned to 
determine if nesting activity is occurring around the proposed disturbance.112 This does 
not adequately account for any breeding activities—only nesting—despite the fact that 
the POO specifies surveys during nesting and breeding season. Further, the POO states 
that the surveys would be valid for migratory birds for 14 days and that, if disturbance 
does not occur within 14 days of the survey, another survey will be conducted.113 The 
only conclusion to draw from this is that, if the disturbance does occur within the 14-day 
period, another survey will not be conducted. There is also no instruction or provision on 
when, if at all, surveys would be resumed and how long they will be continued for during 
breeding and nesting season. These provisions in the POO inadequately protect birds 
protected by the MTBA. They could easily start a new nest or lay eggs within that time 
period, raising the reasonably foreseeable possibility that the Project would violate the 
Act by destroying nests and eggs or harming birds. 

For raptors specifically, the POO states that a survey would be conducted 
annually for an area inclusive of the mine permit area and its two-mile radius for all 
raptors, and a 10-mile radius for golden eagles.114 Based on the verbiage presented here, 
it is unclear if raptors will be included in the previously mentioned nesting and breeding 
surveys, or why nesting and breeding surveys for raptors will not happen separately. For 
the raptor surveys, “survey buffers may change based on coordination with the BLM and 
USFWS.”115 This does not describe under what kinds of circumstances the buffer may 
change, when, or how often. “This guidance states that a project should be surveyed at 
least twice for nesting raptors during the breeding season and that surveys should be 
conducted at least 30 days apart.” Will surveys for raptors be conducted annually only, or 
at least twice during breeding season? In addition to be confusing, this provision does not 
account for nesting season, merely breeding season. The PoO goes on to state that if 

 
111 Westland, 2025.  Gold Standard Ventures (US) Inc. South Railroad Mine Project, Elko And Eureka Counties, 
Nevada. Mine Plan Of Operations NVN-100107. Westland Engineering, Reno, NV.  Vol I of IV at Sections 2.17.10; 
2.17.8 (June 2025). 
112 Id. at 2.17.8 
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raptors or their nests are discovered during other migratory bird surveys, that they would 
be appropriately protected. It fails to describe exactly how they would mitigate harm and 
work to protect eggs and birds alike.  

The EIS must adequately address the populations of migratory birds, their nests 
and breeding grounds, as well as any other provisions that will reduce harm to eggs or 
birds. 

16. Specific Resources/Species of Concern  
 

a. Greater Sage-Grouse  

In order to fulfill the mandates of FLPMA and NEPA, the agency must take a “hard 
look” at all direct, indirect, and cumulative environmental impacts of the proposed action 
and reasonable alternatives thereto.116 To fulfill its purpose, the EIS must “provide full and 
fair discussion of significant environmental impacts and . . . inform decisionmakers and 
the public of the reasonable alternatives which would avoid or minimize adverse impacts 
or enhance the quality of the human environment.”117 

Essential to a “hard look” in this instance is a comprehensive analysis of impacts 
to greater sage-grouse, and a careful consideration of the efficacy of any measures 
proposed to mitigate impacts to, or loss of, sage-grouse habitat.  

The greater sage-grouse is a sagebrush obligate; it depends upon large expanses of 
contiguous sagebrush to survive. For this reason, sage-grouse is considered an “umbrella 
species,” meaning that the status of sage-grouse populations is indicative of the overall 
health of sagebrush ecosystems.  

Although greater sage-grouse once numbered in the millions across the United 
States and Canada, the species has declined with the fragmentation and destruction of its 
sagebrush habitat. Greater sage-grouse populations have now declined by 80 percent 
since 1965, with the few remaining birds confined to roughly half of their former range. 

The decline continues. A recent USGS report found a nearly 40 percent range-
wide population decline since 2002, with an accelerated rate decline in the western 
portions of the species range in recent decades.118 BLM’s most recent five-year 

 
116 Kern v. United States BLM, 284 F.3d 1062, 1071 (9th Cir. 2002). 
117 40 C.F.R. § 1502.1 
118 Coates, P.S., B.G Prochazka, M.S. O’Donnell, C.L. Aldridge, D.R. Edmunds, A.P. Monroe, A.P., M.A. Ricca, G.T 
Wann, S.E. Hanser, L.A. Wiechman and M.P. Chenaille. 2021. Rangewide greater sage-grouse hierarchical 
monitoring framework—Implications for defining population boundaries, trend estimation, and a targeted annual 
warning system: U.S. Geological Survey Open-File Report 2020–1154. 
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monitoring plan found that 42 hard and soft population triggers have been tripped since 
2015.119 

Sagebrush habitat across the West also continues to disappear due to wildfire, 
cheatgrass invasion, and a host of anthropogenic causes. According to BLM’s five-year 
monitoring report, 1.9 million acres–approximately 3 percent of the existing sagebrush 
cover in priority habitats within Biologically Significant Units–were lost between 2012 
and 2018.120 The Sagebrush Sea is shrinking, and its obligate species are teetering on the 
brink. In 2013, the U.S. Fish and Wildlife Service (FWS) warned of the “urgent need to 
‘stop the bleeding’ of continued population declines and habitat losses by acting 
immediately to eliminate or reduce the impacts contributing to population declines and 
range erosion. There are no populations within the range of sage-grouse that are immune 
to the threat of habitat loss and fragmentation.”121 

The situation has only grown more dire. According to BLM’s recent five-year 
monitoring report, 1.9 million acres of sagebrush in priority sage-grouse habitat have 
been lost between 2012 and 2018.122 The report does not count as lost habitat areas that 
have been leased for oil, gas or coal or other leasable minerals, granted rights-of-way, or 
grazing allotments that do not meet land health standards. 

More recent research has indicated that the impacts to sage-grouse from energy 
development and associated infrastructure may be far greater than originally thought. For 
instance, A recent study of greater sage-grouse in Wyoming from 2008 to 2014, Kirol et 
al. (2020), measured the impacts to grouse from both fossil fuel energy and renewable 
energy and found that ongoing surface disturbance from energy development within 8 km 
(4.97 miles) of a greater sage-grouse nest decreased the likelihood of nest success. Sage-
grouse broods within 1 km (0.62 miles) of ongoing surface disturbance from energy 
development were less likely to survive than those further away. As ongoing disturbance 
increased, sage-grouse nests had an increasing rate of failure. Furthermore, female sage-
grouse avoided habitat with higher levels of disturbance in favor of habitat with lower 
levels of disturbance. The study indicates that current BLM nest buffers are too small to 
conserve grouse and implementing disturbance caps of 3-5 percent does not eliminate the 
negative impacts of ongoing disturbance on nest survival.  

Pratt and Beck (2019) studied sage-grouse response to bentonite mining and 
found that female mortality increase 19 times when females were exposed to mining 

 
119 Herren, V., E. Kachergis, A. Titolo, K. Mayne, S. Glazer, K. Lambert, B. Newman, and B. Franey. 2021. Greater 
sage-grouse plan implementation: Rangewide monitoring report for 2015–2020. U.S. Department of the Interior, 
Bureau of Land Management, Denver, CO. 
120 See Id. 
121 U.S. Dept. of Interior, Greater Sage-Grouse Conservation Objectives: Final Report 31-32 (USFWS 2013) 
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activities within 1.6 km.123 This increase in mortality risk has direct population 
consequences due to adult females being the linchpin to carrying the population forward 
from year to year. In addition, Pratt and Beck (2019) found that nest site selection 
decreased by 50 percent when surface disturbance increased from 0 to 12 percent, and 
identified “knock-on effects” to other vital rates including: reduction in nest success, 
lower brood success, and riskier choices for female sage-grouse because of lower habitat 
continuity.124  

Finally, Harju et al. (2010) observed 704 leks over 12 years and found that leks 
within 2km of energy infrastructure had 35-76 percent fewer sage-grouse compared to 
leks with no associated infrastructure.125 Leks that had energy infrastructure within a 0.4 
km radius showed a 35-95 percent drop in male attendance. Harju et al. (2010) further 
found that sage-grouse occupancy was negatively affected by surface disturbance up to 
4.8 km away. Harju et al. (2010) identified a 2–10-year time lag between the initial 
activity associated with energy infrastructure development and a measurable effect on lek 
attendance, indicating that the impacts from development may not be initially apparent, 
and long-term analysis of project impacts is required.126  

Meanwhile, invasive plants, particularly cheatgrass, continue to spread rapidly–
from being present on a little over 50 percent of sage-grouse habitat in 2013 to nearly 70 
percent of habitat in 2018. The areas in which invasive plants are abundant (>25 percent 
of vegetative cover) has also increased, from about 10 percent in 2013 to nearly 30 
percent in 2018. More concerning, the BLM found that hard and soft population triggers 
were tripped in 42 instances since 2015, signaling serious population declines.  

South Railroad Mining Project and Issues with Existing Mitigation Regimes 

The proposed Project area will likely cross substantial amounts of Priority, 
General, and Other sage-grouse habitat management areas.127 While there is no 
information available at this time on how many leks will be directly destroyed or 
impacted, the POO shows that at least 7 leks or lekking areas fall within the footprint of 
the Project itself.128 The impacts to sage-grouse habitat, vital rates, and populations from 
this project will therefore be considerable. Impacts of this scale are plainly inconsistent 
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with NTT and COT recommendations, as well as BLM’s responsibility to protect sage-
grouse under its 2015 Approved Resource Management Plan Amendments (ARMPAs) 
and its sensitive species policy. Specifically, it is unclear how BLM will achieve a “net 
conservation gain” to sage-grouse, as required under the Nevada/Northern California 
ARMPA and, by extension, the Federal Land Policy and Management Act (FLPMA). 

The Record of Decision for the Approved Elko RMP states that it accounts for 
protection of special recreation management areas and sage-grouse strutting grounds. A 
“no surface occupancy would apply to areas within one-half mile of the high water line 
around Wilson, Zunino/Jiggs, Wildhorse, Rock Creek, and South Fork Reservoirs and the 
South Fork Owyhee and South Fork Humboldt Rivers within the designated Special 
Recreation Management Area.”129 This total amounts to 36,872 acres of area between the 
SRMA and strutting grounds.130 The ROD also accounts for limited designation of oil 
and gas activity in sage-grouse brood rearing areas subject to a seasonal restriction.131  

BLM must fully analyze these impacts in the EIS, and provide a detailed 
explanation of how it will avoid, minimize, and mitigate them, as required under its 
Resource Management Plans and policies.  

Compensatory mitigation, such as that available through the State of Nevada’s 
Conservation Credit System, is incapable of fully mitigating the likely impacts of the 
Project and thus cannot be relied upon to achieve a net conservation gain.  As a general 
matter, both the no net loss or net gain standards are policies of last resort in the 
mitigation hierarchy. We emphasize here that avoidance, most especially in all remaining 
intact habitat, must be BLM’s preferred means of avoiding impacts to greater sage-
grouse.  

Further, we are unaware of any cases in which a compensatory mitigation 
program has resulted in a significant increase in sage-grouse compared to an untreated 
landscape. To inform its NEPA analysis, BLM needs to document any and all scientific 
studies that conclude that compensatory mitigation efforts have yielded an increase in 
sage-grouse populations for the area to which mitigation efforts apply. BLM must also 
determine the effectiveness of each category of compensatory mitigation at providing a 
net conservation benefit to sage-grouse, as required under the ARMPA.  

Practically the entire project area is within PHMA, including using PHMA 
boundaries from the proposed 2025 GRSG plan amendments.132 The site grades out as 
highly occupied during most of the sage-grouse’s annual cycle – it is crucial winter 
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habitat, it is nesting and brood rearing habitat, and it is summer range.133 Much of the 
project area has also been classified as “essential/irreplaceable” habitat by NDOW in a 
2010s-era classification system.134 The destruction and fragmentation of this habitat 
through the development of the proposed action would cause unmitigable losses to 
essential sage-grouse habitat in one of their richest and most dense population areas in the 
state. 

The PoO itself identifies that there are 11 active leks, 10 inactive leks, 1 historic 
lek, 1 pending lek, and 1 unknown lek within a 4-mile buffer of the plan boundary. The 
large majority of sage grouse nest within 4 miles of the lek site.135 Anthropogenic 
disturbance within a four mile buffer of leks can cause decreases in lek attendance and in 
lek abandonment.136 The proposed action is likely to result in severe impacts to leks up to 
and including lek loss, particularly for the leks within the Plan boundary and especially 
for the dense concentration of leks in the immediate vicinity of the proposed pits. This 
sort of loss would be unprecedented in Nevada history, and there is no viable plan to 
mitigate these losses. Such losses are unmitigable.  

The EIS must disclose and analyze the impacts of the proposed action on greater 
sage-grouse, their habitats, their leks, their reproductive capacity, and on populations as a 
whole. This must include analyzing for the possibility of full lek loss.  

BLM must document population-level benefits for sage-grouse to validate 
offsetting mitigation efforts. As Doherty et al. (2016) stated, “birds, not acres or dollars 
spent, would be the best currency in conservation plans because identical acreages of 
conservation actions can overlap with vastly different numbers of sage-grouse.”137 

Any mitigation strategy employed by BLM should avoid over-reliance on so-
called “restoration” projects. The science of sagebrush restoration is still evolving. The 
re-establishment of sagebrush is difficult. It’s not simply a matter of scattering seeds on 
top of the soil. Planting small seedlings is more successful than seeding but is too labor 
intensive for large-scale restoration. Even when seedlings do survive, it can take decades 
to a century for sagebrush to reach height requirements needed by sage grouse for 
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different life cycles. The failure rate for restoration is even higher in warmer sites with 
less precipitation. Therefore, a promise to restore greater sage grouse habitat as 
mitigation for degrading or destroying habitat is a questionable proposition. Indeed, until 
the science of sagebrush restoration is proven, healthy sagebrush habitat should be 
considered an irreplaceable resource. 

The use of vegetation treatments of compensatory mitigation is likely even less 
effective at preventing a net loss of sage-grouse populations and habitat. The benefits of 
vegetation treatments to sage-grouse habitat are extremely limited and evidence of long-
term efficacy is tenuous, at best. Surface disturbance in sagebrush habitat is a major 
impact and the inherent aridity of this ecosystem means that real restoration can take 
decades – if not hundreds of years. Vegetation treatments should not be used as 
compensatory mitigation unless the positive, near- and long-term benefit can be firmly 
established. Any mitigation method must also consider the strong site-fidelity traits of 
sage-grouse and the fact that destruction of any lek sites likely means a permanent loss of 
local grouse populations. 

All manner of vegetation management—including prescribed fire, chaining, 
mowing, mastication, herbicide application, and fuels treatments—can degrade greater 
sage-grouse habitat. This is especially true for treatments that remove sagebrush. 
Sagebrush is the most critical habitat component for maintaining and recovering greater 
sage-grouse populations, making up the vast majority of the species’ diet year-round and 
providing necessary hiding cover and key nesting habitat.138 “The intentional removal or 
treatment of sagebrush (using prescribed fire, or any mechanical and chemical tools to 
remove or alter the successional status of the sagebrush ecosystem) contributes to habitat 
loss and fragmentation, a primary factor in the decline of sage-grouse populations.”139 As 
FWS noted in 2013, “[a]lthough many treatments are often presented as improving sage-
grouse habitats, data supporting the positive impacts of sagebrush manipulation on sage-
grouse populations is limited.”140 

Pinyon-juniper removals intended to benefit sage-grouse can lead to unintended 
consequences including invasion of annual grasses141 and degradation of habitat for other 
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at-risk species such as the pinyon jay, (Gymnorhinus cyanocephalus).142 Pinyon jays are 
experiencing a long-term population decline similar to the GrSG and are a species of 
concern. In order to not accelerate this decline, pinyon-juniper forest treatments must be 
carefully planned with careful attention put towards site history and conditions and 
pinyon jay behaviors.143 

For all of these reasons, should BLM rely on vegetation treatment projects as 
“mitigation” for sage-grouse habitat losses from the South Railroad Mining Project, BLM 
must take into account the likely impacts of those projects, and analyze them as 
connected actions or cumulative impacts under NEPA. BLM must not assume that such 
actions will have positive outcomes, and must present evidence supporting its 
conclusions. This is particularly critical where treatments would have adverse impacts on 
other species of conservation concern such as the pinyon jay. The EIS may not defer 
these studies and surveys to a later date in time after approval of the project.144 
“Mitigation measures may help alleviate impact after construction, but do not help 
evaluate and understand the impact before construction. In a way, reliance on mitigation 
measures presupposes approval. It assumes that—regardless of what effects construction 
may have on resources—there are mitigation measures that might counteract the effect 
without first understanding the extent of the problem.”145 

Inadequacy of Nevada’s Conservation Credit System 

Finally, BLM cannot rely upon the State of Nevada’s CCS to mitigate impacts to 
sagebrush vital rates, population loss, or loss of leks. While the CCS purports to support 
BLM’s goal of “net conservation gain,” its design fails to ensure that mitigation actions 
are qualitatively and temporally commensurate with the adverse impacts of extractive 
uses. There are numerous ways in which the CCS fails to provide an adequate 
conservation benefit to compensate for the loss of high-quality occupied sage-grouse 
habitat. For instance, the CCS relies heavily on “stewardship” actions to protect existing 
areas of habitat.146 While proper land stewardship can and does result in localized 
improvements in habitat function, it cannot fully compensate for the complete loss of 
habitat elsewhere, or the connectivity and population impacts that result from such losses. 
Over-reliance on stewardship of existing habitat (with varying degrees of functionality) to 

 
142 Somershoe, S.G., E. Ammon, J.D. Boone, K. Johnson, M. Darr, C. Witt, and E. Duvuvuei. 2020. Conservation 
Strategy for the Pinyon Jay (Gymnorhinus cyanocephalus). Partners in Flight Western Working Group and U.S. Fish 
and Wildlife Service. 
143 Boone J.D., C. Witt, E.M. Ammon. 2021. Behavior Specific Occurrence Patterns of Pinyon Jays (Gymnorhinus 
cyanocephalus) in three Great Basin areas and Significant for Pinyon-Juniper Woodland Management. PLoS One 
16(1). 
144 See N. Plains Res. Counsil, Inc. v. Surface Transp. Bd., 668 F.3d 1067, 1084 (9th Cir. 2011). 
145 Id. at 1084-1085.   
146 State of Nevada, Conservation Credit System Manual, Version 1.6.21 (Jan. 2021), p. 14. 
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compensate for loss of functional habitat elsewhere results in a net loss of functional 
habitat and populations over time.  

Restoration actions under the CCS likewise fail to fully compensate for the loss of 
functional sage-grouse habitat. As discussed above, sagebrush restoration can be 
extremely difficult in practice, and many techniques do not consistently produce the 
intended results. It is also a long-term process, meaning success can only be ascertained 
after a considerable amount of time has passed—often decades. As such, the conservation 
outcomes of restoration actions taken pursuant to CCS mitigation transactions cannot be 
objectively measured at the time of the transaction.  

And, at this early stage, it is unclear whether the system is equipped to 
compensate for restoration failures or restoration actions that do not prove durable over 
time. In any case, decades-long restoration efforts cannot effectively compensate for the 
present loss of habitat from energy development, mining, livestock grazing or other 
uses—such losses are by nature sudden and severe.  

The inadequacies of the CCS are most apparent when one considers the actual 
population-level impacts of anthropogenic disturbance on greater sage-grouse in Nevada. 
By the State of Nevada’s own admission, the CCS does not adequately account for the 
population impacts of anthropogenic disturbance, and nothing to compensate for the 
permanent loss of leks. Sage-grouse populations across the State have continued to 
decline, despite the BLM’s “net conservation gain” requirement, and new science has 
shown that anthropogenic disturbances are driving population declines.147 By the State’s 
own admission, the CCS does not currently account for these impacts to sage-grouse 
populations.148 

Although the State has acknowledged that “proper interpretation of surface 
disturbance impacts is paramount to obtain the appropriate mitigation and conservation 
for sage-grouse,” Id., it has yet to adopt tools that would better account for population 
impacts, in part because of the perceived burden this would cause to regulated 
industries.149 Moreover, the Nevada Department of Wildlife has warned that even if the 
new tools were adopted, the system would not compensate for the loss of leks, and no 
mitigation exists for the loss of critical “source leks.”150 

Given that extensive population impacts are currently not accounted for in CCS 
mitigation transactions, it is difficult to envision how this system achieves the “net 

 
147 Nevada Sagebrush Ecosystem Technical Team, Staff Report Incorporation Of Greater Sage-Grouse Population 
Space Use Into CCS Version 1.8, March 2, 2023. 
148 Nevada Sagebrush Ecosystem Technical Team, Staff Report Incorporation Of Greater Sage-Grouse Population 
Space Use Into CCS Version 1.8, March 2, 2023. 
149 Nevada Sagebrush Ecosystem Council, Meeting Minutes, March 2, 2023 (motion to adopt update to CCS failed). 
150 Id. 
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conservation gain” required under BLM’s own land management plans. And, because 
sage-grouse populations and lek attendance continue to decline, it is likely that the system 
is failing to achieve even “no net loss.” This demonstrates the peril in over-reliance on 
compensatory mitigation, and should inform the continued development of the 
conservation rule. Some impacts simply cannot be mitigated through a market-based 
transaction, and the loss of some important habitats—such as “source leks” in the case of 
sage-grouse—is simply not mitigable. 

Recommendations 

For all of these reasons, we recommend that BLM follow NTT and COT 
recommendations and avoid adverse impacts wherever possible. In the present case, the 
most effective way to do this would be a no-action alternative. The proposed action is 
simply incompatible with BLM’s objective of protecting the greater sage-grouse and its 
habitat to avoid the need for listing under the Endangered Species Act.  

 
b. Lahontan cutthroat trout 

The Lahontan cutthroat trout is an icon of the Great Basin. As the largest known 
species of cutthroat trout, the species itself and its presence in the Great Basin can be 
traced as far back as 10.2 million years ago.151 It has long held cultural and spiritual 
significance among the Pyramid Lake Paiute Tribe.  

NEPA requires agencies to take a “hard look” at the environmental consequences 
of proposed actions, including impacts to listed species and their habitats.152 Five miles 
of Dixie Creek provide occupied habitat for Lahontan cutthroat trout (LCT), a federally 
listed threatened species under the Endangered Species Act. The Fish and Wildlife 
Service states that “habitat degradation remain[s] the greatest threat to this species.”153 
Although past restoration and grazing management improvements have been 
implemented,154 the Lahontan Cutthroat Trout Recovery Group (2023) has classified this 
population as “unlikely to be resilient.”155 

The Plan of Operations and Supplemental Information Report fail to fully analyze 
how proposed mine operations—including increased dust dispersal from road traffic and 
site activities—will degrade water quality through turbidity. NEPA requires consideration 
of cumulative impacts (40 C.F.R. § 1508.1(g)), including the additive effects of historic 

 
151 Cutthroat Trout: Evolutionary Biology and Taxonomy. The Western Division AFS Panel on Cutthroat Trout 
Taxonomy, Special Publication 36. 
152 40 C.F.R. §§ 1501.3, 1502.16 
153Status Review for Lahontan Cutthroat Trout (Oncorhynchus clarkii henshawi), 2022. 
154 Evans, C., and Intermountain West Joint Venture (IWJV). 2021. Creating Miracles in the Desert: Restoring Dixie 
Creek [film]. Little Wild. 
155 Status Review for Lahontan Cutthroat Trout (Oncorhynchus clarkii henshawi), 2022, at p. 15, Table 2. 
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grazing, existing restoration efforts, and new project-related disturbances. Failure to 
evaluate these cumulative impacts would constitute a violation of NEPA. 

The EIS must analyze the impacts of both dewatering and pumping for 
production/processing, as well as the dumping of dewatering effluent into the Dixie 
Creek watershed, on both the quantity and quality of water available within occupied 
LCT habitat. 

Finally, because of the listing status of LCT, BLM is required to perform a 
Section 7 Consultation under the ESA before moving forward with any portion of the 
Project.  

17. The EIS Should Disclose All Impacts to Cultural Resources 

The project overview indicates that there are numerous cultural sites throughout the 
project area. BLM must therefore make every effort to identify and protect all cultural sites 
that could be affected by the proposal and develop a mitigation plan for these sites. BLM 
should also consult with all affected Native American tribes. At minimum, BLM must 
comply with federal laws governing the protection of cultural resources on federal land.  

 
Congress has emphasized the importance of cultural resource protection: “The 

historical and cultural foundations of the nation should be preserved as a living part of our 
community life and development in order to give a sense of orientation to the American 
people.”156 Congress further provided that “the preservation of this irreplaceable heritage is 
in the public interest so that its vital legacy of cultural, educational, aesthetic, inspirational, 
economic, and energy benefits will be maintained and enriched for future generations of 
Americans.”157 

 
The principal statutes protecting cultural resources on public lands are the National 

Historic Preservation Act (NHPA)158 and the Archaeological Resources Protection Act 
(ARPA).159  

 
The NHPA requires federal agencies to engage in consultation, often accomplished in 

conjunction with the NEPA process, to take into account the effect of federal undertakings on 
historic properties and traditional cultural resources. Public or private property may be 
eligible if it meets the following National Register criteria: (1) it is associated with events 
that have made a significant contribution to the broad patterns of our history; (2) it is 
associated with the lives of persons significant in our past; (3) it possesses high artistic values 
or distinctive characteristics of a period, type, or method of construction, or represents the 
work of a master; or (4) it may yield important historical information.160 The 1992 NHPA 
amendments explicitly provide that “properties of traditional religious and cultural 

 
156 16 U.S.C. § 470(b)(2). 
157 Id. § 470(b)(4). 
158 16 U.S.C. §§ 470-470w-6 
159 16 U.S.C. §§ 470aa-470ii 
160 36 C.F.R. § 60.4 
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importance” to American Indian tribes may be eligible.161 Such properties are often referred 
to as “traditional cultural properties” (TCPs).  

 
The NHPA defines “undertaking” broadly to include “project[s], activit[ies], or 

program[s] funded in whole or in part under the direct or indirect jurisdiction of a Federal 
agency.”162 Mining on public lands is thus an “undertaking” for purposes of Section 106.  

 
The federal “action agency”—in this case BLM—has responsibility for effectuating 

each step of consultation and ensuring that the appropriate entities are involved during the 
process. Federal agencies that fail to execute their NHPA responsibilities, along with their 
permittees, may be enjoined from proceeding with the undertaking in question.163 

Native American Cultural Sites and Tribal Consultation  

In the American Indian Religious Freedom Act (AIRFA), Congress stated that “[i]t 
shall be the policy of the United States to protect and preserve for American Indians their 
inherent freedom to believe, express, and exercise the traditional religions.”164 The BLM 
must analyze the cumulative impact to the ability of Native Americans to fully practice the 
traditional religions within the study area. The analysis must include both known sacred and 
spiritual sites as well as traditional food and medicine gathering, which are important 
components of traditional practice. 

 
Federal courts have expressly recognized the need to protect sacred sites under the 

Executive Order (“E.O.”) as a component of the government’s public land management 
responsibilities: “Executive Order no. 13007 signed by President Clinton, May 24, 1996, 
orders Federal agencies to accommodate access to and ceremonial use of Indian sacred sites 
by Indian religious practitioners and avoid adversely affecting the physical integrity of such 
sacred sites.”165  

 
The preamble to BLM’s mining regulations166 specifically recognizes the binding 

nature of E.O. 13007 as applied to BLM under FLMPA’s UUD standard: “In these 
regulations, BLM has decided that it will approve plans of operations ... if the requirements 
of subpart 3809 are satisfied and other considerations that attach to a Federal decision, such 
as Executive Order 13007 on Indian Sacred Sites, are also met.”167 

 

 
161 16 U.S.C. § 470a(d)(6). 
162 16 U.S.C. § 470w(7 
163 See Pueblo of Sandia v. United States, 50 F.3d 856 (10th Cir. 1995). 
164 42 USC § 1996 (1982). 
165 Wyoming Sawmills, Inc. v. U.S. Forest Service, 383 F.3d 1241, 1245 (10th Cir. 2004). 
166 43 C.F.R. subpart 3809 
167 65 Fed. Reg. 69998, 70032 (Nov. 21, 2000). 
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FLPMA protects all critical cultural resources, not just those covered by the 
procedural mechanism of the NHPA. “Those [sites/properties] that do not meet the eligibility 
standard are not subject to compliance with Section 106 of the National Historic Preservation 
Act. This does not mean that they are without protection, only that the NHPA is not the 
correct legal tool for protecting them.”168 

 
More recently, the Department of Interior issued additional directives on protecting 

Tribal sacred sites. In addition to E.O. 13007, this new policy is directly applicable to the 
Project and must be considered by BLM in its NEPA process. Violation of binding direction 
renders an agency decision arbitrary and capricious.169 Where internal direction is non-
binding, the agency may deviate under appropriate circumstances so long as it provides an 
adequate explanation for doing so. However, deviation from applicable guidance “without a 
reasoned explanation” constitutes arbitrary and capricious action.170 

 
The new directive at issue here is the most recent and applicable internal agency 

direction on how to evaluate the Project’s impacts on Tribal values under NEPA and other 
applicable statutes. The November 9, 2021, memorandum of understanding (“MOU”) 
concerning the protection of indigenous sacred sites among the Department of the Interior 
and several other federal agencies.171 The MOU recognizes that “[t]he connection to place is 
essential to the spiritual practice and existence of Indian Tribes” and notes that indigenous 
peoples “share an essential truth of the interconnectedness to nature and all life.”172 One 
consequence of this “essential truth” is that “[d]esecration of sacred places” has had 
“enduring” and “traumatic” impacts on the “social, cultural, spiritual, mental, and physical 
wellbeing of Indian Tribes.”173 

 
The MOU further acknowledges that “sites sacred to Indian tribes . . . often occur 

within a larger landform or are connected through physical features or ceremonies to other 
sites or a larger sacred landscape.”174 It directs the signatory federal agencies to “consider 
these broader areas and connections to better understand the context and significance of 

 
168 BLM Handbook H-8120-1, “Guidelines for Conducting Tribal Consultation” at II-2 (replaced by H-1780-1 in 
2016). 
169 See Ecology Ctr., Inc. v. Austin, 430 F.3d 1057, 1069-70 (9th Cir. 2005) (arbitrary and capricious to ignore a 
standard when final EIS discusses it as if it is binding), overruled on other grounds by Lands Council v. McNair, 537 
F.3d 981, 990 (9th Cir. 2008). 
170 W. Watersheds Project v. Kraayenbrink, 620 F.3d 1187, 1208 (9th Cir. 2010); see also Davis v. Mineta, 302 F.3d 
1104, 1117 (10th Cir. 2002) (“If [the agency] arbitrarily and capriciously failed to follow its own [non-mandatory] 
regulation, its decision must be reversed.”). 
171 Memorandum of Understanding Regarding Interagency Coordination and Collaboration for the Protection of 
Indigenous Sacred Sites, U.S. Dept. of the Interior, U.S. Dept. of Agriculture, U.S. Dept. of Transp., U.S. Dept. of 
Energy, U.S. Environmental Protection Agency, White House Council on Environmental Quality, Advisory Council 
on Historic Preservation, and Tennessee Valley Authority, November 2021 (hereinafter “MOU”) 
172 MOU at 1. 
173 Id. 
174 MOU at 2. 
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sacred sites.”175 A copy of the MOU is attached for consideration and inclusion in the 
administrative record. 

 
Executive Order 13175 of November 6, 2000, requires that, “Each agency shall have 

an accountable process to ensure meaningful and timely input by tribal officials in the 
development of regulatory policies that have tribal implications.”176 Key to this executive 
order is “meaningful” consultation. Given that the process needs to “meaningful” between 
“appropriate Tribal Officials and Departmental officials” consultation should be an in-person 
meeting.  

 
The directive from November 15, 2021, Joint Secretarial Order from Interior 

Secretary Debra Haaland and Agriculture Secretary Tom Vilsack (“Order”), seeks to “ensure 
that the Department of Agriculture and the Department of the Interior . . . and their 
component Bureaus and Offices are managing Federal lands and waters in a manner” that 
protects “the treaty, religious, subsistence, and cultural interest of federally recognized Indian 
Tribes.”177 

 
The Order directs each Department to “[e]nsure that all decisions . . . relating to 

Federal stewardship of Federal lands, waters, and wildlife under their jurisdiction include 
consideration of how to safeguard the interests of any Indian Tribes such decisions may 
affect.”178 Through the Order, the Agriculture and Interior Departments commit to 
consultation and collaboration with Indian Tribes “to ensure that Tribal governments play an 
integral role in decision making related to the management of federal lands and waters,” and 
to give “due consideration” to “Tribal recommendations on public lands management.”179 

 
The Order sets forth principles of implementation which apply “[w]hen making 

management decisions for Federal lands and waters, or for wildlife and their habitat that 
impacts the treaty or religious rights of Indian Tribes.”180 These include: 

 
b. The Departments will collaborate with Indian Tribes to ensure that Tribal governments 
play an integral role in decision making related to the management of Federal lands and 
waters through consultation, capacity building, and other means consistent with 
applicable authority. 
 

 
175 Id. 
176 EO 13175, Section 5 (a)). 
177 Joint Secretarial Order (“JSO”) 3403 (November 2021). 
178 Id. § 2. 
179 Id. § 3. 
180 See id. § 4 
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c. The Departments will engage affected Indian Tribes in meaningful consultation at the 
earliest phases of planning and decision-making relating to the management of Federal 
lands to ensure that Tribes can shape the direction of management. This will include 
agencies giving due consideration to Tribal recommendations on public lands 
management. 
… 
 
f. The Departments will consider Tribal expertise and/or Indigenous knowledge as part of 
Federal decision making relating to Federal lands, particularly concerning management 
of resources subject to reserved Tribal treaty rights and subsistence uses. 

 
BLM needs to meet in person with all of the tribes for a meaningful consultation that 

does not “compromise the rights of Indian Tribes.” Sending merely a letter to the tribes 
generally disrespects the tribes and their desire for in-person meetings. 

 
Indigenous Treaty Concerns  
 
The project is within land outlined in the Treaty of Ruby Valley, between the United 

States and the Western Shoshone Nation, where mineral rights were reserved and therefore 
continue to belong to the Western Shoshone Nation. The use of “gradual encroachment” is 
not a legally valid method of title transfer or extinguishment under existing federal law or 
recognized standards of human rights. Between February 20 and March 10, 2006, the United 
Nations Committee for the Elimination of Racial Discrimination issued a decision of an 
“Early Warning and Urgent Action Procedure” handed down to the United States of 
America. The decision pertains to US lands and, therefore, BLM or Forest Service public 
lands on which a project may in part be located. The relevant aspect of this decision is that 
the U.S. is to “freeze any plan to privatize Western Shoshone ancestral lands for transfer to 
multinational extractive industries and energy developers, and desist from all activities 
planned and/or conducted on the ancestral lands of Western Shoshone or in relation to their 
natural resources, which are being carried out without consultation with and despite protests 
of the Western Shoshone peoples.” Thus, the project must seek consultation and permission 
from the Western Shoshone on their lands.  

 
18. Conclusion  

BLM must conduct a rigorous and site-specific evaluation of the proposed South Railroad 
Mine Project and the effects on the human and natural environment, including downstream 
effects to resources sustained by connected groundwater aquifers. Allowing the Project to go 
forward as planned on the lands in question will irretrievably commit those lands to 
environmental harms. Impacts to water, wildlife, vegetation, and cultural resources are likely 
unmitigable – that is, there are no mitigation measures which would prevent permanent and 
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irreparable impacts to these resources.  BLM must ensure a full and transparent disclosure and 
analysis of impacts in the EIS to ensure compliance with NEPA, FLPMA, and both the ARMPA 
for sage-grouse and the Elko RMP. 

 

The Parties appreciate your consideration of these comments.  

Sincerely, 

 

/s/ Megan M. Ortiz    
Megan M. Ortiz, Staff Attorney 

Patrick Donnelly, Great Basin Program Director 
mortiz@biologicaldiversity.org 

pdonnelly@biologicaldiversity.org 
 
 
 

 
John Hadder, Executive Director 

Great Basin resource Watch 
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Earthworks 
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