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January 19, 2025

Alli Gordon

Bureau of Land Management
Wells District Office

3900 East Idaho Street

Elko, NV 89801

Re: Comments on Draft Environmental Assessment, Wildeat Exploration Project
(DOI-BLM-NV"-W010-2024-0017-E.A)

Dear Ms. Gordon,

GBRW submits the following comments on the Preliminary Environmental Assessment and
Finding of No Significant Impact (FONSI) for the proposed Northern Nevada Lithium Exploration
Project.

Water Resources

The project covers an area in hydrographic basins 040 (Salmon Falls Creek Area) and 189B
(Thousand Springs Valley-Toano-Rock Spring Area). The operator Surge Battery Metals has already
applied for two water rights, one in each of these basins, which have both been timefully protested
by other local water rights holders. Permit 92745, applied for in 2023 in basin 189B, proposes a duty
balance of 1000 AFA, which exceeds the groundwater available for appropriation in the basin
(NDWR 2025a). Permit 92746, applied for in 2023 in basin 040, proposes a duty balance of 600
AFA, which also exceeds the groundwater available for appropriation in this basin (NDWR 2025b).

The operator now proposes using a special waiver from NDWR with a still substantial duty of 5
AFA (BLM 2024a). Considering groundwater elevations within the Project Area are unknown, are
there any plans for analysis on the location and drill depth of this temporary exploratory well, or any
potential later operational wells?



BLM should require a hydrographic analysis before any exploration drilling including a hydrology
baseline. At other sites in the Great Basin including Thacker Pass and Rhyolite Ridge there have
been observed decreases in spring flow and aquifer levels following exploration drilling. An
understanding of the existing aquifers and the potential for unintended connection between aquifers
must be assessed in advance. The effect on aquifers from exploratory drilling could be significant
and permanent in terms of water levels and geochemical profiles.

Sensitive Habitat

There is a significant-sized wetland system to the north of the project area at the confluence of Cave
Creek and Trout Creek, within the 5-mile buffer Water Resource Study Area (WRSA). This wetland
system directly abuts the proposed project access road which runs from the north near Jackpot.
BLM states that Surge’s committed practices such as engineering designs and placement of control
devices (BLM 2024b) will reduce the likelihood of indirect impact to this and other wetland areas
within the WRSA. However, considering the heavy impact on these wetlands from historic ranching
activities and other anthropogenic uses, and the proximity of many wetland and riparian areas to
proposed access roads for the project, a substantial “reduction in likelihood” will seemingly be
difficult for the operator to achieve with these measures alone.

Wildlife

Per aerial and field surveys conducted during 2023 and 2024, three raptor nests were visually
surveyed; one nest was confirmed as in-use by the presence of a downy chick, but the species was
not confirmed due to lack of observation of adults (WB, 2024). Are there any plans by the operator
or by BLM to follow up on these studies to confirm presence of any special-status species or
otherwise? Should this prove to be a species protected from “taking” under the Migratory Bird
Treaty Act (MBTA), what will be the BLM’s and operator’s procedure for a take permit after the
project has already begun? Project activities will likely include disturbances that would require such a
permit.

Although no Greater Sage-Grouse (GRSG) or sign were recorded during 2023 lek surveys at the
Corral Canyon 1 and Texas Springs leks, on April 19 2024, NDOW biologists documented five
GRSG on the Corral Canyon 1 lek during regularly scheduled regional lek surveys (NDOW 2024).
Although project activities are not currently expected to produce noise levels above the 10 dBa
criteria at this or other leks sites, are there plans to resurvey this and other nearby historic lek sites to
confirm the presence (or lack thereof) of GRSG?



Consultation with Indigenous Communities
Native American Cultural

In the American Indian Religious Freedom Act (AIRFA), Congress stated that “[i]t shall be the
policy of the United States to protect and preserve for American Indians their inherent freedom to
believe, express, and exercise the traditional religions.” 42 USC § 1996 (1982). The BLM must
analyze the cumulative impact to the ability of Native Americans to fully practice the traditional
religions within the study area. The analysis must include both known sacred and spiritual sites as
well as traditional food and medicine gathering, important components of traditional practice.

Federal courts have expressly recognized the need to protect sacred sites under the Executive Order
(“E.O.’) as a component of the government’s public land management responsibilities: “Executive
Otder no. 13007 signed by President Clinton, May 24, 1996, orders Federal agencies to
accommodate access to and ceremonial use of Indian sacred sites by Indian religious practitioners
and avoid adversely affecting the physical integrity of such sacred sites.” Wyoming Sawmills, Inc. .
U.S. Forest Service, 383 F.3d 1241, 1245 (10th Cir. 2004)

The preamble to BLM’s mining regulations (43 C.ER. subpart 3809) specifically recognizes the
binding nature of E.O. 13007 as applied to BLM under FLMPAs UUD standard: “In these
regulations, BLM has decided that it will approve plans of operations ... if the requirements of
subpart 3809 are satisfied and other considerations that attach to a Federal decision, such as
Executive Order 13007 on Indian Sacred Sites, are also met.” 65 Fed. Reg. 69998, 70032 (Nov. 21,
2000). FLPMA protects all critical cultural resources, not just those covered by the procedural
mechanism of the NHPA. “Those [sites/properties] that do not meet the eligibility standard are not
subject to compliance with Section 106 of the National Historic Preservation Act. This does not
mean that they are without protection, only that the NHPA is not the correct legal tool for
protecting them.” BLM Handbook H-8120-1, “Guidelines for Conducting Tribal Consultation” at
I1I-2 (replaced by H-1780-1 in 2016).

More recently, the Department of Interior issued additional directives on protecting Tribal sacred
sites. In addition to E.O. 13007, this new policy is directly applicable to the Project and must be
considered by BLM in its NEPA process. Violation of binding direction renders an agency decision
arbitrary and capricious. See Ecology Ctr., Inc. v. Austin, 430 F3d 1057, 1069-70 (9th Cir. 2005)
(arbitrary and capricious to ignore a standard when final EIS discusses it as if it is binding),
overruled on other grounds by Lands Council v. McNair, 537 E.3d 981, 990 (9th Cir. 2008). Where
internal direction is non-binding, the agency may deviate under appropriate circumstances so long as
it provides an adequate explanation for doing so. However, deviation from applicable guidance
“without a reasoned explanation” constitutes arbitrary and capricious action. W. Watersheds Project
v. Kraayenbrink, 620 F3d 1187, 1208 (9th Cir.2010); see also Davis v. Mineta, 302 F.3d 1104, 1117



(10th Cir. 2002) (“If [the agency] arbitrarily and capriciously failed to follow its own [non mandatory]
regulation, its decision must be reversed.”).

The new directive at issue here is the most recent and applicable internal agency direction on how to
evaluate the Project’s impacts on Tribal values under NEPA and other applicable statutes. The
November 9, 2021, memorandum of understanding (“MOU”) concerning the protection of
indigenous sacred sites among the Department of the Interior and several other federal agencies.
MEMORANDUM OF UNDERSTANDING REGARDING INTERAGENCY
COORDINATION AND COLLABORATION FOR THE PROTECTION OF INDIGENOUS
SACRED SITES. The MOU recognizes that “[tjhe connection to place is essential to the spiritual
practice and existence of Indian Tribes” and notes that indigenous peoples “share an essential truth
of the interconnectedness to nature and all life.”” MOU at 1. One consequence of this “essential
truth” is that “[d]esecration of sacred places” has had “enduring” and “traumatic” impacts on the
“social, cultural, spiritual, mental, and physical wellbeing of Indian Tribes.” Id.

The MOU further acknowledges that “sites sacred to Indian tribes . . . often occur within a larger
landform or are connected through physical features or ceremonies to other sites or a larger sacred
landscape.” MOU at 2. It directs the signatory federal agencies to “consider these broader areas and
connections to better understand the context and significance of sacred sites.” Id. A copy of the
MOU is attached for consideration and inclusion in the administrative record.

Consultation with Indigenous Communities

Executive Order 13175 of November 6, 2000 requires that, “Each agency shall have an accountable
process to ensure meaningful and timely input by tribal officials in the development of

regulatory policies that have tribal implications.” (Section 5 (a)). Key to this executive order is
“meaningful” consultation. A simple letter as sent by BLM is not meaningful to the tribes as they
have stated repeatedly over the years. Even as contained in “Department of the Interior Policy on
Consultation with Indian Tribes” requires as a “Guiding Principle,” “This Policy requires a
government-to-government consultation between appropriate Tribal Officials and Departmental
officials.” (emphasis added) Given that the process needs to “meaningful” between “appropriate
Tribal Officials and Departmental officials” consultation should be an in person meeting. The policy
document goes on to state, “Communication will be open and transparent without compromising
the rights of Indian Tribes or the government-to-government consultation process,” (emphasis
added) and further discusses “Innovative and Effective Consultation Practices” which include, “
Host regular meetings between the Secretary and Indian Tribes.”

The directive from November 15, 2021, Joint Secretarial Order from Interior Secretary Debra
Haaland andAgriculture Secretary Tom Vilsack (“Order”), which seeks to “ensure that the
Department of Agriculture and the Department of the Interior . . . and their component Bureaus

and Offices are managing Federal lands and waters in a manner” that protects “the treaty, religious,



subsistence, and cultural interest of federally recognized Indian Tribes.” Joint Secretarial Order
(“JSO”) 3403 (attached for inclusion in the administrative record).

The Order directs each Department to “[e]nsure that all decisions . . . relating to Federal stewardship
of Federal lands, waters, and wildlife under their jurisdiction include consideration of how to
safeguard the interests of any Indian Tribes such decisions may affect.” Id. § 2. Through the Order,
the Agriculture and Interior Departments commit to consultation and collaboration with Indian
Tribes “to ensure that Tribal governments play an integral role in decision making related to the
management of federal lands and waters,” and to give “due consideration” to “Tribal
recommendations on public lands management.” Id. § 3.

The Order sets forth principles of implementation which apply “[w]hen making management
decisions for Federal lands and waters, or for wildlife and their habitat that impacts the treaty or
religious rights of Indian Tribes.” See id. § 4. These include:

b. The Departments will collaborate with Indian Tribes to ensure that Tribal governments
play an integral role in decision making related to the management of Federal lands and
waters through consultation, capacity building, and other means consistent with applicable
authority.

c. The Departments will engage affected Indian Tribes in meaningful consultation at the
earliest phases of planning and decision-making relating to the management of Federal lands
to ensure that Tribes can shape the direction of management. This will include agencies
giving due consideration to Tribal recommendations on public lands management.

f. The Departments will consider Tribal expertise and/or Indigenous knowledge as part of
Federal decision making relating to Federal lands, particulatly concerning management of
resources subject to reserved Tribal treaty rights and subsistence uses.

BLM needs to meet in person with all of the tribes for a meaningful consultation that does not
“compromise the rights of Indian Tribes.” Sending merely a letter to the tribes generally disrespects
the tribes and their desire for in person meetings.

NEPA Compliance

The Preliminary Environmental Assessment as structured proposes several Phases with associated
discrete disturbance acreages. The current Phase I proposes 30 acres of disturbance in addition to
the existing 4.91 acres of Notice-level disturbance under the Texas Springs Notice NVN-101347.
The remaining 215.09 acres of proposed disturbance “identified under subsequent phases would be
conducted over approximately 3 years” (BLM 2024a). Will subsequent phases and associated surface
disturbances have to be publicly noticed or have assessments done for cumulative impacts?
Presently, this plan leaves out specifics of impacts for the majority of surface disturbance that will be



related to the project. The operator will instead be using “Work Plans” to detail subsequent phase
activities and would receive “authorization from the BLM” to proceed; however, the criteria for such
authorization is unclear. The location of subsequent phased activities will also be contingent on the
success of previously completed exploration or baseline data collection activities - the lack of clarity
as to siting of surface disturbance is problematic.

BIM Failed to Fully Analyze All Reasonably Foreseeable Future Actions

As noted above it is determined that 215.09 acres will also be disturbed within the next three years.
It is clear that this disturbance is foreseeable, and must be analyzed under NEPA. The EA claims
that the specific locations of the additional disturbance are yet to be determined and therefore
cannot yet be analyzed is merely an indication that the EA is premature. Given that the number of
additional acres is very specific BLM must have enough information to analyze potential impact
from the foreseeable explorations. In any event the actions are reasonably foreseeable and cannot
be ignored in the EA as is done here.

Thank you for the opportunity to submit these comments. Please contact John Hadder if you have

any questions, and we look forward to your response.

Sincerely,

John Hadder
Ditector, Great Basin Resource Watch
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