
September 15, 2023

Malheur Field Office                                                                                                          
ATTN: McDermitt Exploration Project 
Bureau of Land Management
100 Oregon Street                                                                                                   
Vale, Oregon 97918

Re: Scoping Comments for the HiTech Lithium Exploration Plan of Operation (DOI-BLM-
ORWA-V000-2023-0045-EA)
                                                                                                                   
Dear BLM staff,

Great Basin Resource Watch (GBRW) and Earthworks (EW) submit the following comments for 
the proposed HiTech Lithium Exploration. We also incorporate in these comments by reference the
scoping comments of the Oregon Natural Desert Association (“ONDA”) and of Wildlands 
Defense.

       Process

1. Incomplete Information.    On July 31 2023 BLM held a public meeting to support scoping; 
however, information was not available to the public and many straightforward questions about 
the proposed exploration went unanswered. BLM needs to have resource people available who 
can field questions regarding any aspect of the plan of operations and related to the proposal.

Furthermore, the plan of operations, PoO, for the project was not available initially and was 
added to the eplanning website after the scoping period began. Upon reviewing the PoO that was
provided on the eplanning site GBRW found that it did not contain any of the very relevant 
appendices.  The BLM needed to provide the full PoO submitted to the BLM by HITech.  
GBRW attempted to request these from BLM only to get stonewalled by BLM staff who stated 
that the appendices were still in draft form.  If those appendices were not ready for public 
review, then the scoping initiation was premature.

BLM is required by its own regulations to provide any document in a timely manner that is 
eligible under FOIA.   Under the Dept of Interior 43 CFR 3809.111 regulations:
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Part 2 of this title applies to all information and data you submit under this subpart. If
you submit information or data under this subpart that you believe is exempt from 
disclosure, you must mark each page clearly “CONFIDENTIAL INFORMATION.” 
You must also separate it from other materials you submit to BLM. BLM will keep 
confidential information or data marked in this manner to the extent required by part 
2 of this title. If you do not mark the information as confidential, BLM, without 
notifying you, may disclose the information to the public to the full extent allowed 
under part 2 of this title.

According to Part 2 is the Freedom of Information Act requirements PoO's are not subject to
complete withholding under FOIA, only to the extent there are trade secrets:  There is no 
indication that Exemption 4 would apply to “proposals which have not yet been approved.” 
The proposals are agency records that address activities subject to federal scrutiny and 
approval.  Even if portions may contain materials subject to an Exemption, which has not 
been supported, the public interest in mining proposals under a variety of federal laws 
warrants the disclosure of the proposals submitted to the Bureau of Land Management.

This scoping process is invalid and did not serve its role in the NEPA process to obtain 
meaningful analysis comments from the public.  According to “A Citizen’s Guide to the 
NEPA” (Council on Environmental Quality, White House):1

The scoping process is the best time to identify issues, determine points of contact, 
establish project schedules, and provide recommendations to the agency. The overall 
goal is to define the scope of issues to be addressed in depth in the analyses that will 
be included in the EIS. (p. 13)

… scoping process will: … Identify the significant issues to be analyzed in the EIS; 
… Identify gaps in data and informational needs; (pp. 13-14)

the EIS process begins and to use the scoping opportunity to make thoughtful, 
rational presentations on impacts and alternatives.

In order to identify all the issues to be analyzed the public need to be as fully informed as 
possible, which did not happen for the HiTech scoping.  Without the full available 
information on the project the public cannot possibly understand the full nature of the 
proposed exploration, and thus meaningful comments are undercut including possible 
alternatives.  It does not matter that BLM is referring to this process as scoping for an EA 
rather than for an EIS the principle and intent of the law is the same.  The BLM is calling the
process scoping, and thus “mirroring” the EIS process, so the intent is the same as if an EIS 
was to be prepared.  

There is no credible reason for withholding the appendices to the PoO.  It is understood that 
the PoO is still in a draft stage.  In fact, the PoO should be amendable, based on public 
comment, as consistent with the intent of NEPA.  Overall, BLM has not been acting in the 
public interest and should be held in contempt of NEPA.

1 Council on Environmental Quality (CEQ), Executive Office of the President,  “Citizen’s Guide to the National 
Environmental Policy Act (NEPA), Having Your Voice Heard,” 2007.
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The comment period was much too short to review the document and supporting documents.
As a result we were unable to review all that we wished.  BLM needs to allow for more time
for the public to review all documents connected to the EIS.

Level of Analysis - EIS is Needed

The BLM needs to take a “hard look” at the impacts of the proposed HiTech Exploration 
through a full Environmental Impact Statement.   The exploration project area is within the 
McDermitt Creek watershed, vitally important habitat for state and federally threatened 
Lahontan cutthroat trout (LCT).  This species requires ample flows of cool, clean water to 
successfully spawn and reproduce. Several streams throughout the exploration area flow into 
McDermitt Creek, where federal and state agencies and other stakeholders have focused 
decades of restoration and recovery efforts for LCT. 

The region supports an important sage grouse population where mining activities will splinter 
and likely cause this population to collapse. Constructing more than 30 miles of roads 
throughout this intact habitat would threaten the viability of this imperiled species. Direct loss 
and fragmentation of sage-grouse habitat should be avoided to ensure the future of the species 
in the Caldera.  The Oregon Department of Wildlife recently identified Priority Wildlife 
Connectivity Areas throughout the state that includes “connector” corridors in the mining 
exploration project area. These connectors support species movement between larger, high-
quality habitats. The proposed activities would critically damage this crucial sagebrush 
stronghold and the species that depend on and migrate across this landscape.

Overall, the McDermitt Creek watershed and McDermitt Caldera generally provides habitat to 
a variety of wildlife species, including pronghorn, mule deer, pygmy rabbit, raptors, and dozens
of sagebrush-dependent flora and fauna. The sagebrush steppe is one of the most threatened 
ecosystems in the West due to climate change, agricultural conversion, invasion of nonnative 
species, and wildfire. Southeastern Oregon contains some of the largest, contiguous blocks of 
sagebrush remaining in the Great Basin, offering important and intact landscapes for myriad 
wildlife species.   There are also numerous cultural sites throughout the McDermitt Caldera.
Given the sensitivity of the region it is vital that the environmental analysis be conducted 
carefully, thoroughly, and judiciously to ensure that the full scope of consequences of the 
exploration are determined.  A full EIS will be needed to satisfy this charge.

Water Aspects  

1.  Mining water requirements.  The PoO states that a maximum water draft of 16.5 acre-feet 
annually with a calculated 0.007 to 0.02 cubic feet per second as a continuous flow.  
However, what is also important is the pumping rate and how long that rate is maintained, so
that the gradient produced by pumping can be understood and analyzed for damages 
temporary and permanent to the water system.  There needs to be an assessment of water use
compared to available resources and existing water needs (both human and non-human; 
including vegetative), and how surface waters may be affected as well and changes to the 
groundwater system both temporary and permanent.  Any changes to water systems need 
also to be analyzed in terms of recovery of the water system.
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2. Groundwater and Surface Water Connection  .  On Page 22 of the PoO the following 
conclusion statement appears:

Based on stream flow records for McDermitt Creek, field reconnaissance, data 
collected during the April 2022 seep, spring, and stream survey, and data collected 
during recent exploration drilling activities (groundwater levels, discreet water 
chemistry samples), McDermitt Creek and its tributaries do not appear to be 
hydraulically connected to groundwater in the area proposed for the water supply 
well. In the Project Area, shallowest groundwater occurs in the sedimentary 
materials, with volcanic rock residing at depths below. The supply well will be 
completed in deeper fractured volcanic bedrock and functionally seal off the upper 
groundwater in the sedimentary deposits.

This conclusion appears to be based on data obtained during one field study in one year.  
This is poor science.  Multiple field data studies on different years and multiple times during
each year is needed to understand the nature of the stream flow of McDermitt creek and the 
water system generally.  Exploration drill data is also referenced, but is not presented.  How 
much data is there?  Is this one drill hole?  The environmental analysis must justify this 
conclusion with the actual data and credible analysis.  Effects to McDermitt Creek from 
groundwater pumping hinge on the stated conclusion, so detailed justification is needed.

3.  Federal Reserved Water Rights.  The Draft Environmental Impact Statement (DEIS) must 
fully review impacts to Federal Reserved Water Rights and Withdrawn Lands, and prevent 
adverse impacts to those resources.  Water flows in springs and waterholes on public land in 
the West are reserved for public use by Public Water Reserve # 107 (“PWR 107”), which 
was created by Executive Order by President Calvin Coolidge in 1926. The reservation of 
federal water rights also included a withdrawal from entry of public lands ¼ mile around 
each spring/waterhole. PWR 107 provides:

[I]t is hereby ordered that every smallest legal subdivision of public land surveys which is 
vacant, unappropriated, unreserved public land and contains a spring or water hole, and all 
land within one quarter of a mile of every spring or water hole located on unsurveyed public 
land, be, and the same is hereby, withdrawn from settlement, location, sale, or entry, and 
reserved for public use in accordance with the provisions of Section 10 of the Act of 
December 29, 1916.

Executive Order of Apr. 17, 1926, previously codified at 43 C.F.R. § 292.1 (1938). See also 
GENERAL LAND OFFICE, DEPARTMENT OF INTERIOR, CIRCULAR 1066, 51 I.D. 
457-58 (1926) (“[t]he above order [PWR #107] was designed to preserve for general public 
use and benefit unreserved public lands containing water holes or other bodies of water 
needed or used by the public for watering purposes.”). 1926 I.D. LEXIS 45.

The 1926 Executive Order and withdrawal were promulgated under the authority of Section 
10 of the Stock-Raising Homestead Act of Dec. 29, 1916, 39 Stat. 862, 865, 43 U.S.C. § 300
(SRHA), which provided that withdrawn “lands containing water holes or other bodies of 
water needed or used by the public for watering purposes … shall, while so reserved, be 
kept and held open to the public use for such purposes….” Although the Stock-Raising 
Homestead Act and the underlying authority of the President to withdraw such lands 
pursuant to the Pickett Act of 1910, 36 Stat. 847, was repealed by FLPMA in 1976, 
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withdrawals (such as the 1926 Executive Order) made pursuant to those authorities remain 
in force today. 43 U.S.C. § 1701 note (FLPMA).

The Project’s ground water pumping/dewatering cannot cause springs/waterholes 
established under PWR 107 in 1926 to be eliminated or have substantially reduced flows. 
Under the PWR 107 Executive Order and related laws, BLM cannot authorize activities that 
will impair the public use of any reserved waters and/or lands. BLM’s approval of pumping/
dewatering, and other activities associated with the Project, which could dry up or materially
reduce springs and waterholes protected by PWR 107, would not be in compliance with 
these requirements.

BLM cannot cause the loss of federal property such as PWR 107 reserved water rights and 
lands without congressional or Presidential authorization.

Destruction or loss of the reserved waters and withdrawn lands under PWR 107, including 
the location of Project facilities within the withdrawn lands, and/or the preclusion of public 
access via fencing, is prohibited under PWR 107, FLPMA, and the SRHA.

Failure to review and fully protect the reserved water rights, waters, springs and water holes,
related withdrawn lands, and public uses of these lands and waters, violates PWR 107, the 
SHRA, and BLM’s duty under FLPMA to “by regulation or otherwise, take any action 
necessary to prevent unnecessary or undue degradation of the [public] lands.” 43 U.S.C. § 
1732(b).

BLM must also review and fully protect these resources pursuant to FLPMA’s mandate that:
“the public lands be managed in a manner that will protect the quality of scientific, scenic, 
historical, ecological, environmental, air and atmospheric, water resource, and archeological 
values.” 43 U.S.C. § 1701(a)(8).

In addition, BLM must ensure that the Project will not disturb public lands withdrawn by the
1926 Executive Order in contravention of the purposes for which the land was withdrawn. 
Any mining claims filed or located on lands withdrawn by PWR 107 are null and void 
unless they meet the requirements under the Mining Law for the discovery of a valuable 
mineral deposit. “Mining claims located on lands not open to appropriation are null and void
ab initio.” Mount Royal Joint Venture v. Kempthorne, 477 F.3d 745, 756 (D.C. Cir. 2007), 
citing Shiny Rock Mining Corp. v. United States, 825 F.2d 216, 219 (9th Cir. 1987) (same).

BLM must also keep the withdrawn lands “held open to the public use” as required by the 
SRHA, PWR 107, and FLPMA.

BLM must consider, and can only approve, an alternative of locating/constructing Project 
facilities away from the lands withdrawn around the PWR 107 springs, and consider an 
alternative of not allowing the flows in these Springs to be diminished, in order to comply 
with PWR 107. The consideration of alternatives is “the heart of the environmental impact 
statement.” 40 CFR § 1502.14. DOI/BLM has a duty to take a “hard look” at all reasonable 
alternatives to, and the environmental impacts from, Project operations. The agency must 
also adequately analyze mitigation measures to protect ground and surface water, and to 
adequately analyze the direct, indirect, and cumulative impacts to these resources.
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4.  Hydrology.  A complete characterization of the surface waters and springs and an 
understanding of groundwater movement is needed.  To achieve this end, multiple years of 
monthly samples followed by quarterly samples, as a baseline.  There should have been 
recorded water level data in every exploration bore-hole collected.  An adequate number of 
those boreholes should become monitoring wells and there should be a minimum 2 years of 
hydrologic baseline collected. 

Complete assay analysis is also needed to include Safe Drinking Water and Nevada Dept. of
Environmental Protection standards.

Changes in water dynamics need to be examined as to how local flora and fauna will be 
affected; potential loss of springs or changes in the water table, for example.  Analysis must 
address whether the springs are on wildlife migratory routes, and, if so, how migrations will 
be affected.

Geochemical Analysis  

Core samples need to be fully characterized (complete rock analysis) to obtain an early view of 
the potential for pollution if a mine is developed from the explored area. The geochemistry of 
core samples must be thoroughly analyzed for potential acid production, including 
crystallographic analysis to determine the extent of fracturing expected upon blasting.  In this 
regard the full range of static and kinetic tests need to be performed:  determine the NAPP and 
NAG values as well as Meteoric Mobility Testing to determine the potential of toxic leaching.  

Reclamation  

There must be a reclamation plan that includes how the mine will deal with the occurrence of 
leaks in the waste water containment system; mill tailings pond, heap/leach, and waste rock.  
Restoration of surface and groundwater systems to as close as possible pre-exploration state 
needs to be included in the reclamation plan as well as analysis of the potential loss of riparian 
areas is also necessary.

Air Issues

1.  Hazardous Air Emissions.  Analysis and mitigation of other gaseous emissions (such as 
sulfur oxides, nitrogen oxides, etc.) from all exploration activities and vehicles is needed.  

2.  Greenhouse Gases.  The draft EIS should analyze the project’s contribution to carbon 
dioxide and other significant greenhouse gas emissions.

3.  Particulates.  The expected amount of airborne particles as dust or diesel vehicular 
emissions from all aspects of the project needs to be determined with concentrations for 
varying wind factors.  Impacts of the “dust” should be evaluated for inhalation health 
impacts, visibility impairment, and resettling on surface water and vegetation.  In the case of
resettling on surface water there should be a chemical analysis of the dust to determine 
whether the dust could have an adverse effect on the chemistry of the water.  In general, 
there needs to be a plan for dust control.

Dust suppression is listed as one of the few anticipated water management activities needed 
to support drilling operations; however, there is no specification in the PoO on whether 
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HiTech plans to use any additives for this process. Is there any potential for additives to be 
used for dust suppression activities, and if so, has there been any analysis completed on 
potential degradation to water quality in or near the Project Area?

Wildlife Issues

1.  Flora and Fauna.  A full inventory of the loss of plant and animal species, examining both 
estimated numbers and specie variation needs to be done as a result of land disturbance, and 
drilling activities.   In particular any sensitive species like Sage Grouse and Lahontan 
Cutthroat Trout need to be thoroughly considered.  

2.  Local Climate.  Analysis should be done to determine whether the land disturbances could 
change the local microclimate.  

3.  Migratory species.  An understanding of migratory routes needs to be resolved, and the 
effects of the loss of these migratory routes from the various land disturbances should be 
addressed.  It is our understanding that there maybe important migration routes within the 
project area.  BLM needs to produce a solid evaluation of the proposed mitigation strategy 
for any migratory routes including data of how similar mitigation methods have been 
effective elsewhere.

Land Issues

1.  Viewshed.  There also needs to be an analysis of whether the loss of scenic views will affect
cultural, economic and ecological viability of the area.  

2. Soil Health.  Due to the development of research on the importance of fungus, specifically 
mycorrhizal symbiotic plant/fungus relationships in soil, we believe that soil analysis must 
be updated to reflect the best available science. It is the requirement of NEPA to consider 
environmental effects of a project deemed significant. It is understandable that to date, 
effects to mycorrhizal networks and soil health have not been considered in mine permitting 
to our knowledge. This is understandable since research on this topic is relatively new. 

However, despite the relative youth of this topic of research it is well established that fungus
and microbial health are key components of healthy soil which relates to the relative success
of reseeding and revegetation work. For example, the article, “Long-term revegetation on 
iron mine tailings in northern Québec and Labrador and its effect on arbuscular mycorrhizal 
fungi”2 found through a longitudinal study that mycorrhizal soil health is important in the 
establishment of perennial and self seeded plants in post-mining revegetation. 

With the understanding that plant communities are dependent on their symbiotic 
relationships to healthy mycorrhizal networks, we believe that soil impacts to mycorrhizal 
networks are significant and should be considered as part of permitting.

Missing and Murdered Indigenous People (MMIP)

2 C. Juge, N. Cossette, T. Jeanne, R. Hogue, “Long-term revegetation on iron mine tailings in northern Québec and 
Labrador and its effect on arbuscular mycorrhizal fungi,” Applied Soil Ecology, Volume 168, 2021,
(https://www.sciencedirect.com/science/article/pii/S0929139321002687)
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The closest town to the project site is McDermitt which is a small rural indigenous community.
We expected that a majority of workers will have to come from outside of the community. 
Furthermore, these workers are in addition to those currently working at the nearby Thacker 
Pass Mine which will require consideration through cumulative analysis. 

In February of 2019, the Department of Justice published a report titled, Violent Victimization 
Known to Law Enforcement in the Bakken Oil-Producing Region of Montana and North 
Dakota, 2006-2012. This report analyzed increases in violent crime as a result of man camps, 
or worker housing, associated with extractive industry. The report found that, “From 2006 to 
2012, the rate of violent victimization known to law enforcement in the Bakken oil-producing 
region of Montana and North Dakota increased, particularly the rate of aggravated assault, 
which increased 70%. There was no similar increase in rates of violent crime in the counties 
surrounding the Bakken oil region”. Moreover, it is well understood through the issue of 
Missing and Murdured Indigenous People (MMIP) that this type of violence provides greater 
impacts Indigenous people as well has increase gender-based violence, such as rape, human 
trafficing, murder, and domestic assault. 

It is part of the federal government's trust responsibility with Tribes to ensure the physical 
health and wellness of Indigenous Peoples. Therefore, given the available information, it is the 
role of the federal government to include an analysis of the effects of outside workers relative 
to gendered violence and sexual assault on the local community with a specific focus on 
impacts to Indigenous Peoples.  The following questions need to be addressed:

● As a part of this permitting, will there be consultation with relevant Tribes regarding the 
potential direct, indirect and cumulative impacts of increased workers from outside the 
community of McDermitt and MMIP? 

● Which Tribes will be consulted on these issues?
● Will mitigation take into account the particular pattern of this violence 

disproportionately affecting Indigenous People’s and relating to gender-based violence? 
● Will there be a cumulative analysis of the predictable increase of sexual assault and 

other violence committed against Indigenous People which takes into account the 
presence of workes from outside of the community of McDermitt at the nearby Thacker 
Pass Mine which is currently in the construction phase? 

Federal Commitment to Traditional Indigenous Ecological Knowledge

The McDermitt Caldera is home to numerous plants, animals, medicines, and locations that are 
essential components of important Indigenous cultural practices of Traditional Ecological 
Knowledge. In November of 2021 (the) “White House Office of Science and Technology 
Policy (OSTP) and the White House Council on Environmental Quality (CEQ) jointly released 
a new memorandum that commits to elevating Indigenous Traditional Ecological Knowledge 
(ITEK) in federal scientific and policy processes.”3 Enacting this commitment will require 
applying ITEK to decision making as it relates to the McDermitt Caldera, and the Indigenous 
People’s with ties to this area. 

● How was cultural resource inventory updated from previous practices to implement this 
federal commitment to ITEK?

3 Executive Office of the President, Office of Science and Technology Policy,  Council on Environmental Quality,
“Indigenous Traditional Ecological Knowledge and Federal Decision Making,” November 15, 2021.
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● How will ITEK be considered in locations of drill sites, potential impacts and mitigation 
to water, and revegetation of drill sites?

● In general, how will ITEK be utilized in decision making?
● What is the process for soliciting local ITEK, how will it be analyzed, and what role(s) 

beyond consultation will local Indigenous stewards of ITEK play?
                               

Cultural Issues

1.  Archeological.  The project area must be surveyed for historical and archeological artifacts, 
and mitigation plans must be developed for any of these sites.  This process must include 
Indigenous Knowledge Keepers that understand the4 regions of the proposed exploration 
and can guide the surveys.

2.  Indigenous Culture.  In the American Indian Religious Freedom Act (AIRFA), Congress 
stated that “[i]t shall be the policy of the United States to protect and preserve for American 
Indians their inherent freedom to believe, express, and exercise the traditional religions.”  42
USC § 1996 (1982).  The BLM must analyze the cumulative impact to the ability of Native 
Americans to fully practice the traditional religions within the study area (at least as defined 
by the mines delineated on page two above).  The analysis must include both known sacred 
and spiritual sites as well as traditional food and medicine gathering, important components 
of traditional practice.

Cumulative Issues

The EIS should also examine how the various impacts of this mine will add to the collective 
impacts of other ecosystem disturbing projects in the region.  For example, could mercury 
emissions from the mine when taken together with other mercury sources in the region result in
mercury exceedance according to the Clean Air Act.  Or, does the mine disturbance further 
impair the regional ecosystem resulting in seriously threatening fauna and/or flora.  The 
cumulative impact analysis needs to address cultural traditions as well, such as the pine nut 
harvest.  

A cumulative impact is “the impact on the environment which results from incremental impact 
of the action when added to other past, present, and reasonably foreseeable future actions 
regardless of what agency (Federal or non-Federal) or person undertakes such other actions. 
Cumulative impacts can result from individually minor but collectively significant actions 
taking place over a period of time.” 4  This definition is critical to determining the proper area 
to be studied in a cumulative impact assessment.

1. Effects on Climate.    As part of the cumulative analysis the DEIS must include climate 
change analysis.  BLM needs to do a thorough analysis of greenhouse gas (GHG) emission 
from all aspects of the project including emissions including any supporting activities.  Any 
increase in emissions as a result of this operation must be included. 

The exploration will destroy a portion of the ecosystem and reduce the ecosystem function 
in the surrounding environment. This will hamper the environment’s natural ability to 
moderate climate and emissions that will affect climate. The DEIS needs to address this 

4 40 CFR § 1508.7
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aspect of climate change as well – how this ecosystem destruction will contribute to climate 
change.

2. Existing and Expected Projects.    HiTech’s proposed Jindalee project exploration in the 
McDermitt Caldera is adjacent to a number of other projects of federal lands in addition to 
being in a location that is significant in its importance to sage grouse and holds significant 
cultural significance. This exploration would take place near the ongoing construction at 
Lithium America’s Thacker Pass project and activities at the Aurora lithium project. 
Furthermore, the abandoned Cordero Mcdermtt mercury mine includes numerous features 
that are not reclaimed and continues to contribute to the degradation of the region’s air and 
water. 

NEPA defines “effects” to include the direct, indirect, and cumulative effects of proposed 
actions. See 40 C.F.R. § 1508.1(g). Cumulative effects are “effects on the environment that 
result from the incremental effects of the action when added to the effects of other past, 
present, and reasonably foreseeable actions,” regardless of who undertakes those actions. Id.
§1508.1(g)(3). The terms “effects” and “impacts” are synonymous for NEPA purposes and 
include “effects on natural resources and on the components, structures, and functioning of 
affected ecosystems,” as well as “aesthetic, historic, cultural, economic, social, or health 
[effects].” Id. § 1508.1(g).

Based on these requirements of NEPA a number of effects of this exploration project should 
be subject to a cumulative analysis including the above mentioned projects and others the 
agency deems relevant. Specific areas of cumulative analysis should include:

● Analysis of the cumulative impacts of mining projects, mineral expiration projects, and
the ongoing pollution from the abandoned McDermitt Cordero mine regarding the 
effects to sage grouse and specifically the effect of noise and lights to leks and mating 
behavior.Analysis of the cumulative impacts of mining projects, mineral expiration 
projects, and the ongoing pollution from the abandoned McDermitt Cordero mine 
regarding the effects to Lahontan Cutthroat Trout.

● How would the cumulative degradation of this area affect the potential for inclusion in 
forthcoming mineral withdrawals to protect priority sage grouse habitat such as the 
McDermitt Caldera?

● Analysis of the cumulative impacts of workers from communities other than 
McDermitt regarding the precedent of similar workforces leading to significant 
violence that disproportionately affects Indigenous women and other Indigenous 
people. 

● Analysis of the cumulative impacts of all exploration activities in areas that drain into 
McDermitt Creek and the abandoned Cordero McDermitt on the current 303 d 
designation.  The states of Nevada and Oregon must establish TMDL for Queen Creek 
to enable a scientific analysis regarding the cumulative analysis of what would be a 
significant effects to Queen Creek.

Additional NEPA, FLPMA, and Other Requirements

NEPA requires BLM to fully analyze all mitigation measures, their effectiveness, and any 
impacts that might result from their implementation.  NEPA regulations require that an EIS: (1)
“include appropriate mitigation measures not already included in the proposed action or 
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alternatives,” 40 CFR § 1502.14(f); and (2) “include discussions of: . . . Means to mitigate 
adverse environmental impacts (if not already covered under 1502.14(f)).” 40 CFR § 
1502.16(h).  NEPA requires that BLM review mitigation measures as part of the NEPA process
-- not in some future decision shielded from public review. 40 CFR § 1502.16(h).  This 
includes mitigation for all potentially affected resources such as air and water quality, wildlife, 
cultural, recreation, visual, etc.

Under NEPA, the DEIS must also fully review all direct, indirect, and cumulative 
environmental impacts of the Project.  40 C.F.R. §§ 1502.16, 1508.8, 1508.25(c).  Direct 
effects are caused by the action and occur at the same time and place as the proposed project.  
Id. § 1508.8(a).  Indirect effects are caused by the action and are later in time or farther 
removed in distance, but are still reasonably foreseeable. Id. § 1508.8(b).  Types of impacts 
include “effects on natural resources and on the components, structures, and functioning of 
affected ecosystems,” as well as “aesthetic, historic, cultural, economic, social or health 
[effects].”  Id.  Cumulative effects are defined as:

[T]he impact on the environment which results from the incremental impact of the action when 
added to other past, present, and reasonably foreseeable future actions regardless of what 
agency (Federal or non-Federal) or person undertakes such other actions.  Cumulative impacts 
can result from individually minor but collectively significant actions taking place over a 
period of time.  40 C.F.R. § 1508.7.  

The DEIS must provide any meaningful analysis of the cumulative impacts of all past, present, 
and reasonably foreseeable future activities/actions.  In its cumulative impact analysis, an 
agency must take a “hard look” at all actions: 

[A]nalysis of cumulative impacts must give a sufficiently detailed catalog of past, present, and 
future projects, and provide adequate analysis about how these projects, and differences 
between the projects, are thought to have impacted the environment.  Without such 
information, neither the courts nor the public. can be assured that the [agency] provided the 
hard look that it is required to provide.

Te-Moak Tribe of Western Shoshone v. U.S. Dep’t of Interior, 608 F.3d 592, 603 (9th Cir. 
2010) (rejecting EA for mineral exploration that had failed to include detailed analysis of 
impacts from nearby proposed mining operations).  

The Ninth Circuit has repeatedly faulted the federal land agencies’ failures to fully review the 
cumulative impacts of mining projects.  In the most recent case, vacating BLM’s approval of a 
mine, the court stated that “‘in a cumulative impact analysis, an agency must take a ‘hard look’ 
at all actions that may combine with the action under consideration to affect the environment.’”
Great Basin Resource Watch v. BLM, 844 F.3d 1095, 1104 (9th Cir. 2016) (emphasis in 
original) (quoting Te-Moak Tribe).  BLM violated NEPA because it “did not ‘identify and 
discuss the impacts that will be caused by each successive project, including how the 
combination of those various impacts is expected to affect the environment.’”  Id. at 1105, 
quoting Great Basin Mine Watch, 456 F.3d 973-74.  

In Great Basin Mine Watch, the Ninth Circuit required “mine-specific cumulative data,” a 
“quantified assessment of their [other projects] combined environmental impacts,” and 
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“objective quantification of the impacts” from other existing and proposed mining operations in
the region.  Id. at 972-74.  The agency cannot “merely list other [projects] in the area without 
detailing impacts from each one.”  Id. at 972.  See also ONRC v. Goodman, 505 F.3d 884, 893 
(9th Cir. 2007).  

In addition to the fundamental cumulative impacts review requirements noted above, NEPA 
regulations also require that the agency obtain the missing “quantitative assessment” 
information.  40 C.F.R. § 1502.22.  “If there is ‘essential’ information at the plan- or site-
specific development and production stage, [the agency] will be required to perform the 
analysis under § 1502.22(b).” Native Village of Point Hope v. Jewell, 740 F.3d 489, 499 (9th 
Cir. 2014).  Here, the adverse impacts from the Project when added to other past, present, or 
reasonably foreseeable future actions is clearly essential to BLM’s determination (and duty to 
ensure) that the projects comply with all legal requirements and minimizes all adverse 
environmental impacts.

Under NEPA, BLM must also fully analyze the baseline conditions of all potentially affected 
resources.  BLM is required to “describe the environment of the areas to be affected or created 
by the alternatives under consideration.”  40 CFR § 1502.15.  The establishment of the baseline
conditions of the affected environment is a fundamental requirement of the NEPA process.  
“Without establishing the baseline conditions which exist ... before a project begins, there is 
simply no way to determine what effect the project will have on the environment, and 
consequently, no way to comply with NEPA.” Great Basin Resource Watch, 844 F.3d at 1101, 
quoting Half Moon Bay Fisherman's Mktg. Ass'n. v. Carlucci, 857 F.2d 505, 510 (9th 
Cir.1988).  “[W]ithout [baseline] data, an agency cannot carefully consider information about 
significant environment impacts. Thus, the agency fails to consider an important aspect of the 
problem, resulting in an arbitrary and capricious decision.” N. Plains Resource Council, Inc. v. 
Surface Transp. Bd., 668 F.3d 1067, 1085 (9th Cir.2011).  This includes the requirement to 
fully analyze for public review the quality and quantity of ground and surface waters, wildlife, 
recreation, cultural, air quality, and all potentially affected resources.

FLPMA and BLM mining regulations require that all activities on public land comply with all 
environmental protection standards, including air and water quality standards.  See, e.g., 43 
CFR § 3809.5 (definition of “Unnecessary of Undue Degradation” prohibited under FLPMA 
includes “fail[ure] to comply with one or more of the following: … Federal and state laws 
related to environmental protection.”); § 3809.420(b)(4) (listing Performance Standards that 
must be met, including the requirement that “All operators shall comply with applicable 
Federal and state air quality standards, including the Clean Air Act (42 U.S.C. 1857 et seq.).”  

The same is true for operations that are not specifically authorized by the 1872 Mining Law 
(such as the waste and tailings facilities discussed above) which are properly governed by DOI/
BLM’s FLPMA special use regulations :  “(b) Each land use authorization shall contain terms 
and conditions which shall: … (3) Require compliance with air and water quality standards 
established pursuant to applicable Federal or State law.”  43 C.F.R. §2920.7(b)(3).  NEPA 
requires that: “Environmental impact statements shall state how alternatives considered in it 
and decisions based on it will or will not achieve the requirements of sections 101 and 102(1) 
of the Act [NEPA] and other environmental laws and policies.”  40 C.F.R. § 1502.2(d).

If you have any questions regarding any of our comments feel free to contact us.
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Sincerely,

John Hadder
Executive Director, GBRW

                                                                                                             

Ian Bigley
Southwest Region Organizer, EW
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